COMPLETE BRIEF 


MINUTES 


THE JUDICIAL CONSTRUCTIONS AND 
OTHER ANNOTATIONS IN 


FLORIDA STATUTES ANNOTATED 


ARE SO COMPLETE AND SO SPLENDIDLY 
INDEXED THAT OFTEN—AS YOU TURN TO 
THIS REMARKABLE SET — YOU FIND 
YOURSELF COMPLETELY BRIEFED ON THE 
MATTER IN QUESTION 


Sry it 


Let us furnish further details 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 


The Board of Diveotors off 


Vie Bunk 
of Jacksonville 


ashes be cald: your allention Co 


Lhe Grusl Department 
of the Bank. 

This department administers Court Trash, 
ach as ECreculor or Administrator of Eslales 
and renders ald forms of Trust 
and fiduciary service for individuals 
and corfierations Uhroughoul 
Lhe Slate of Blevila 
Lhe protection of the rights of and proper 
cooperation with lhe Members of the Bar 
ure fendamental elements of the Policy 
of cur Department. 

Your inguivies and use of lhese faciletios 
ave vespeclfully solicited 


Witham Hardin Qoedlnan 
Blovida Vice President and Trust 


2 
| 
= 


THE FLORIDA BAR 


VOLUME XXX 


MAY e 1956 


NUMBER 5 


Vhe Horvida Bar 


The Board 
of Gonernons 


House of Delegates 
Association 


Donato K. Carrot, President 


JACKSONVILLE 


J. Lance. Lazonsy, President-Elect 


GAINESVILLE 


KennetH B. SHerouse, Jr., Executive Director 


TALLAHASSEE 


WILLIAM FISHER, JR., first 

J. LEWIS HALL, second 

W. BRANTLEY BRANNON, third 
GUY W. BOTTS, fourth 
THOMAS J. SHAVE, JR., fourth 
CARL E. DUNCAN, fifth 

BAYA M. HARRISON, JR., sizth 
ROY E. KINSEY, seventh 
WINSTON E. ARNOW, eighth 
Oo. B. MCEWAN, ninth 

H. N. ROTH, ninth 

WILLIAM G. CARVER, tenth 

C, CLYDE ATKINS, eleventh 


State Delegate: 
E. DIXIE BEGGS 


Delegates of The Florida Bar: 


JAMES D. BRUTON, JR. 
DONALD K. CARROLL 
DARREY A. DAVIS 

J. LANCE, LAZONBY 


Ex Officio: 


CODY FOWLER 
JOHN M. ALLISON 


DAVID W. DYER, eleventh 

WM. O. MEHRTENS, eleventh 
GORDON B. KNOWLES, JR., twelth 
ARTHUR S. GIBBONS, thirteenth 
WILLIAM A. GILLEN, thirteenth 
ERNEST W. WELCH, fourteenth 
SHERWOOD SPENCER, fifteenth 
CHARLES B. FULTON, fifteenth 
RAYMOND R. LorRD, sixteenth 
DONALD K. CARROLL, ex Officio 
J. LANCE. LAZONBY, ex Officio 
ELMER O. FRIDAY, JR., ex Officio 


KENNETH B. SHEROUSE, JR. 


EDITORIAL AND EXECUTIVE OFFICES: 


SUPREME COURT BUILDING 
BOX 1226, TALLAHASSEE 


$5.00 PER YEAR TO NON-MEMBERS — 50 CENTS PER NUMBER. 
Published Monthly Except August and September. Reentered as 
Second Class Matter October 14, 1943, at the Post Office at 
Tallahassee, Florida, Under the Act of August 24, —_, 


ontents 


THE PROPOSAL RE “FIFTH AMENDMENT LAWYERS” 
Donald K. Carroll 


TAX PROBLEMS IN YOUR LAW OFFICE 
William R. Frazier 


“REASONABLE MEDICAL CERTAINTY” IN FLORIDA 
Walter E. Smith and S. Victor Tipton 


TAX LAW NOTES 
CURRENT APPLICANTS FOR ADMISSION 


REPORT OF COMMITTEE ON LEGAL FORMS 
AND WORKSHEETS 


THEY TELL ME THAT... 


L.T.G.F. NEWS AND NOTES 345 


The Cover 


upce Warren L. Jones of the U. S. Court of Appeals for the Fifth Circuit was born 

July 2, 1895 at Gordon, Nebraska. He was educated in the public schools there and, 
following World War I service, was graduated from the University of Denver with the 
degree of L.L.B. cum laude in 1924. In 1955, Stetson University conferred on him the 
honorary degree L.L.D. He practiced a short time in Denver and then migrated to Florida 
in 1925, where he was a member of the Jacksonville Bar until he assumed office as a 
Judge of the Court of Appeals for the Fifth Circuit on May 6, 1955. 

During his thirty years with the Jacksonville Bar Judge Jones distinguished himself 
in professional and civic circles. He was President of the Jacksonville Bar Association 
and of the Florida State Bar Association. He held many important posts in Florida and 
American Bar Associations. He is a Mason and Shriner, and has been Potentate of 
Morocco Temple in Jacksonville. At the time of his appointment to the Bench, he was 
a Director of the Probate Attorneys’ Association and one of the three Commissioners 
on Uniform State Laws from Florida, and was President of the Jacksonville Chamber of 
Commerce. He is an Episcopalian. His hobby is the collection of books and pamphlets 
on Abraham Lincoln. He probably has the largest private collection in the South. 


Judge Jones is a man of rare ability. We predict for him a distinguished career on 
the Bench. 
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The Proposal Re ‘Fifth Amendment Lawyers’ 


~ Apriv 3, 1956, a hearing was held be- 

fore the Florida Supreme Court on a 
petition filed by 27 members of The Florida 
Bar to amend the Integration Rule of The 
Florida Bar. This proposed amendment pro- 
vided: 

“The lawyer, because he is an officer 
of the courts in which he is admitted to 
practice and is pledged by his oath to 
support the Constitution of the United 
States, occupies a most important posi- 
tion of public trust. The Bench and Bar, 
as well as the public, have the right to 
insist, should his loyalty to the Nation 
and its Constitution be subject to justi- 
fiable doubt, that he dissipate such doubt, 
if he can, and his duty to do so cannot 
be discharged by silence when the cir- 
cumstances are such as to demand that 
he speak. His duty requires that he ex- 
pose candidly and truthfully his views 
and activities when, in the public interest, 
he is legitimately interrogated by a court 
of which he is an officer or by any other 
competent governmental agency. In such 
circumstances he may, of course, exercise 
for his own personal protection his con- 
stitutional right to decline to give testi- 
mony under oath which will incriminate 
or tend to incriminate him, but when, by 
exercising his right to safeguard himself, 
he magnifies and intensifies existing justi- 
fiable doubt as to his loyalty, his privilege 
to practice law may be withdrawn in the 
public interest and for the general wel- 
fare.” 

Since I, as the President of The Florida 
Bar, presented at that hearing the views 
of the Board of Governors of The Florida 
Bar with reference to this proposal, and 
since some of the newspaper accounts of 
the hearing were not entirely clear or 
accurate, I have been asked to give a 
factual report of our presentation on this 
matter, which is of such deep interest to 
the members of the legal profession. 

At the meeting of the Board of Gov- 
ernors held in Jacksonville on March 23 
and 24, 1956, the Board considered the 
recommendations of our Committee on 
Communist Tactics, Strategy, and Objectives 
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with regard to the proposed amendment 
to the Integration Rule. After full dis- 
cussion, the Board approved the following 
statement, as edited shortly after the meet- 
ing by the Executive Committee in accord- 
ance with the Board’s authorization and 
instructions: 

“A lawyer, being an officer of the court 
and pledged by his oath of admission to 
the Bar to support the Constitution of 
the United States, holds a position of 
public trust. The practice of law is a 
privilege, not an inherent right. Should 
his membership in, or his adherence to 
the doctrines of, the Communist Party, 
one of the basic tenets of which is the 
overthrow of the United States Govern- 
ment by force and violence, be justifiably 
questioned by any court or governmental 
agency in any official proceedings, he has 
the duty to dispel any resulting doubt as 
to his loyalty to this country, if he can. 
If such membership or adherence be ad- 
mitted by him or competently proved in 
said proceedings, or if he claims consti- 
tutional protection in said proceedings by 
refusing to answer any competent ques- 
tion concerning such membership or ad- 
herence, the said admission, proof, or re- 
fusal shall, in any proceedings on account 
thereof filed against him pursuant to 
Article XI of this Rule, constitute prima 
facie evidence that he is unfit to continue 
to exercise the privilege of practicing 
law.” 

At the hearing on April 3rd I informed 
the Supreme Court that this statement 
had been approved by the Board of Gov- 
ernors as stating the position of The Florida 
Bar, that the Board was sympathetic with 
the objectives of the petitioners’ proposal, 
but that we felt that the statement ap- 
proved by the Board observed the require- 
ments of due process of law by utilizing 
the existing disciplinary procedure provided 
in Article XI of the Integration Rule assur- 
ing to an accused attorney a full opportunity 
to be heard. 

DONALD K. CARROLL, 
Immediate Past President, 
The Florida Bar 
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What about your own taxes? 


Tax Problems in Your Law Office 


His is THE fifth of a series of eight 
T articles dealing with Federal tax prob- 
lems under the general direction of the 
Committee on Public Information of the 
Tax Section. The subject matter, as the 
title implies, will be limited to a general 
discussion of several of the more important 
day to day Federal tax problems confront- 
ing the practicing lawyer in the operation 
of his office. The topics discussed will 
also be limited to problems involving in- 
come tax. 

In general the practicing attorney is af- 
fected by substantially the same types of 
income tax problems confronting most other 
professional men, sole proprietors and part- 
ners engaged in non-professional enterprises. 
Nevertheless, an effort has been made to 
select topics for discussion which most fre- 
quently and directly affect the lawyer in 
carrying on his legal practice, from an 
income tax standpoint. 

Books and Records 

Good bookkeeping is obviously very im- 
portant in the well run law office. Taxable 
income is computed in accordance with the 
taxpayer's regular method of accounting. 
Unfortunately a great many lawyers and 
other professional men neglect to one de- 
gree or another the task of keeping com- 
plete and accurate bookkeeping and ac- 
counting records. There are a great many 
adverse consequences which may flow from 
such neglect. 

In cases where there is a complete absence 
of records or records which are inadequate 
for purposes of computing taxable net in- 
come, the Commissioner may resort to one 


* Member of The Jacksonville Bar. 
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or more of three basic methods of esti- 
mating taxable income: (1) The increase 
in net worth method; (2) Percentage of 
gross receipts or gross sales method; and (3) 
The bank deposit method. 

The use of the “net worth method” of 
determining net income in the case of tax- 
payers neglecting the bookkeeping require- 
ment has recently received the approval of 
the United States Supreme Court in Holland 
v. U. S., 348 U. S. 121 (1954) and related 
cases. The Holland case involved a crim- 
inal proceeding, but the implications of the 
decision apply with equal force to matters 
involving civil liability. The net worth 
theory proceeds on the assumption that if 
the increases in a taxpayer’s net worth for 
a particular year, plus his non-deductible ex- 
penditures during that year substantially 
exceed his reported income for the year, 
such excess represents taxable income. The 
Commissioner must, however, show the net 
worth of the taxpayer at the beginning of 
the taxable year by clear and accurate proof. 
U. S. v. Fenwick, 177 F. 2d 488 (7th Cir., 
1949). 

Numerous cases have held that the Com- 
missioner is justified in claiming as income 
all bank deposits which cannot be identified 
as loans, gifts, transfers, etc., where such 
deposits are consistent with an increase in 
the taxpayer’s net worth or personal ex- 
penditures. 

The efficiently run law office should have 
a complete set of records consisiting of a 
cash book, general ledger, payroll record 
and accounts receivable subsidiary ledger 
containing an account for each client. The 
use of an escrow or client’s trust account is 
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also quite helpful in simplifying the book- 
keeping process, and also to prevent the co- 
mingling of office funds with funds be- 
longing to others. Lawyers not keeping a 
complete set of records should at least have 
the following: Copies of statements for 
services rendered clients, noting thereon the 
date when all payments of fees were re- 
ceived, duplicate bank deposit slips noting 
clearly thereon the source of the funds de- 
posited;,; cancelled checks used for the pay- 
ment of all office expenses and purchases of 
equipment and supplies; and vouchers for 
expenses paid during the year. The pay- 
ment of personal expenses from the office 
operating account should be avoided. 

From the taxpayer’s viewpoint, one of the 
greatest difficulties with inadequate records 
is that after the Commissioner has made a 
determination of alleged taxable net income, 
such determination is presumed correct in a 
civil case, and the burden of proof shifts 
to the taxpayer to show the computation 
to be in error. 


A question frequently raised by taxpayers 
is how long records should be kept for in- 
come tax purposes. It would appear to be 
sound policy to keep all records at least 
six years. Section 6501 of the 1954 Code 
gives the Commissioner three years from 
the time a return is filed within which to 
assess and collect a deficiency. However, 
the Code also prescribes a six year statute 
of limitations on assessment and collection 
in cases where the taxpayer has omitted an 
amount in excess of 25% from his true 
gross income. There is no statute of limita- 
tions in case of a fraudulent return or where 
no return is filed. 


Deductible Expenses in the Law Office 

The general statutory provision for the 
deduction of law office operating expenses 
is contained in Section 162(a) of the 1954 
Code, which provides for the deduction 
of: “All ordinary and necessary expenses 
paid or incurred during the taxable year in 
carrying on any trade or business... .” The 
regulations amplify this generality more spe- 
cifically as follows: 

*“A professional man may claim as de- 

ductions the cost of supplies used by him 


* Regulations 118, Section 39.23(a) -5 
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in the practice of his profession, expenses 
paid in the operation and repair of an 
automobile used in making professional 
calls, dues to professional societies and sub- 
scriptions to professional journals, the 
rent paid for office, the cost of fuel, 
light, water, telephone, etc., used in such 
offices and the hire of office assistants. 

Amounts currently expended for books, 

furniture and professional instruments and 

equipment, the useful life of which is 
short, may be deducted.” 

The two basic requirements for deduction 
of professional expenses are that the par- 
ticular expense be “ordinary and necessary” 
to the conduct of the profession; and a 
negative requirement that the expense be 
not of a permanent character which would 
after having been made, produce a con- 
tinuing benefit for an indefinite time. For 
example, the expenses of securing admis- 
sion to the Bar is not deductible, under the 
provisions of the negative requirement, 
whereas annual dues to the State Bar Asso- 
ciation are deductible. 

Generally speaking, lawyers will have 
little or no difficulty in deducting the ordin- 
ary and routine expenses incurred in the 
law office such as rents, salaries, licenses, 
telephone, office supplies, postage, etc. The 
most frequent source of difficulty with re- 
spect to these deductions is the inability to 
prove the payment of such expenses because 
of missing or inadequate records or both. 
It should not, however, be assumed that the 
lack of records will necessarily result in a 
total disallowance of deductions for ex- 
penses, which can be proved in some amount 
but without accuracy. In Cohan v. Commis- 
sioner, 39 F. 2d 540 (2d Cir., 1930), the 
Second Circuit reversed a Board of Tax 
Appeals decision completely disallowing ex- 
penses which the taxpayer had established 
but which he could not prove with ac- 
curacy by books and records. The gist of 
the decision is contained in the following 
brief quotation from the opinion of Judge 
Learned Hand: 

“Absolute certainty in such matters is 
usually impossible and is not necessary; 
the Board should make as close an ap- 
proximation as it can, bearing heavily if 
it chooses upon the taxpayer whose in- 
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exactitude is of his own making.” 

Small comfort, however, should be taken 
from the decision in the Cohan case since 
obviously no court will be inclined to make 
a finding entitling a taxpayer to deductions 
in such circumstances, which will equal his 
actual disbursements. Here again there is 
no substitute for keeping as complete and 
accurate a set of bookkeeping records as 
possible. 

There are several types of deductions, 
which continually raise problems in the law 
office. The first of such problems involves 
the extent to which the cost of law books 
may be deducted in the year of purchase. 
Many lawyers undoubtedly attempt to 
charge off the entire cost of purchasing 
law books as an expense of operation. The 
Board of Tax Appeals at an early date 
held that such expenditures are capital in 
nature in Earl King, 9 B.T.A. 502 (1927). 
Law books are, however, depreciable assets 
and a reasonable allowance for depreciation 
should be taken as a deduction against cur- 
rent income. In setting up law books for 
purposes of depreciation, any state sales tax 
which may have been paid in connection 
with their purchase should be segregated 
from the delivered cost thereof and charged 
directly to expense. The balance of the 
cost will constitute the base for computing 
the depreciation allowance. Federal excise 
tax on any type of depreciable equipment 
is not deductible as such, but is included 
in the base against which annual charges 
for depreciation are made. An estimated 
useful life for new law books of twenty 
vears probably will not be challenged by 
the Internal Revenue Service. This useful 
life was sustained in Beaudry v. Commis- 
sioner, 150 F. 2d 20 (2d Cir., 1945). On the 
other hand, Bulletin (F) issued by the 
Treasury Department setting forth its views 
of recommended useful lives to be utilized 
in depreciating certain types of assets states 
that the life of professional libraries is thirty 
years. Used law books carry a lesser useful 
life than new books, depending upon their 
age at the date of purchase. 

The cost of topical law reports such as 
tax and labor services and other periodicals 
are fully deductible. In all probability the 
Treasury will raise no objection to a law- 
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yer’s adopting a reasonable and consistent 
system of charging off the cost of acquir- 
ing certain law books. For example, it would 
seem reasonable to permit the immediate 
charge off of single books, not comprising 
an integral part of a set, costing $25.00 or 
less. The same procedure should be accept- 
able in the case of certain types of office 
equipment such as a stapler or an ash tray 
or some other relatively inexpensive item 
which will remain serviceable for a con- 
siderable period beyond the year of pur- 
chase. By way of analogy it is common 
accounting practice for automobile dealers 
to charge off in full the cost of purchasing 
small tools for use in connection with the 
operation of their service and repair de- 
partments, without appaernt objection from 
the Treasury. 

A second area of considerable difficulty 
involves the deductibility of automobile ex- 
penses. Unfortunately not many lawyers 
can afford to own two cars, one of which 
is used exclusively in connection with the 
practice of law, and the other owned ex- 
clusively for personal uses. For this reason 
most lawyers owning one car used in con- 
nection with the practice of law and also 
used by his family, may have difficulty in 
securing a deduction with respect to the 
professional use of such car. In this situa- 
tion, the lawyer attempting to obtain a 
deduction for automobile expense must 
make a reasonable allocation of all costs 
between business and personal uses, includ- 
ing such items as depreciation, gas and 
oil, insurance, repairs, storage, greasing, 
washing and polishing, etc. 

Perhaps the most satisfactory way of 
reporting this deduction on the tax return 
is to itemize all automobile expenses with 
as much detail as possible, and then reduce 
the aggregate of such expenses to the ap- 
propriate percentage of business use of the 
car. It is this lesser sum which should be 
claimed as a deduction arising from the 
professional use of the car. It should also 
be borne in mind that pure commuting ex- 
penses are not deductible for income tax 
purposes. Lawyers practicing in partnership 
will probably find it advantageous, if eco- 
nomically possible, to have the firm pur- 
chase any automobile used in connection 
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with the legal practice, and pay the vari- 
ous Operating expenses in connection there- 
with. If this procedure is adopted there 
is less likelihood of challenge of these de- 
ductions by an examining agent. 

The third area of difficulty discussed is 
the deduction for social club dues and en- 
tertainment expenses. Needless to say, the 
Treasury is quite suspicious of these types 
of deductions. A full deduction for club 
dues is very difficult to sustain against 
Treasury attack. Perhaps the most extreme 
example of a taxpayer’s successful defense 
of his right to deduct club dues occurred 
in the case of Johnson v. U. S., 45 F. Supp. 
377 (S.D. Cal, 1942). Johnson, a practicing 
attorney in Los Angeles, testified in sub- 
stance that his membership in the country 
club was purely for a business standpoint 
and that it directly attributed to the suc- 
cess of his law firm and the membership 
was discontinued when this method of ob- 
taining business became unprofitable. He 
testified that he did not like to play golf, 
because he felt he should be working at 
his office. Although the court sustained the 
deduction, most taxpayers are obviously un- 
willing to go this far in an effort to sustain 
an income tax deduction. 

If a fair apportionment is made between 
the purely personal and business aspect of 
social club dues, the examining agents will 
be somewhat more inclined to allow the 
deduction. A fifty percent apportionment 
would appear reasonable in most instances. 
However, be that as it may, the lawyer 
should claim a full deduction for any club 
dues paid for a membership maintained sole- 
ly for purposes of entertaining clients, if 
any such situation in fact exists. 

Entertainment expenses are fully deduc- 
tible if they bear a proximate relation to 
the taxpayer’s business and are of a char- 
acter reasonably expected to benefit the 
business or profession. Here again good 
record keeping is an essential if deductions 
for entertainment are to be sustained. 

New Methods for Computing 
Accelerated Depreciation 

Congress in enacting Section 167 of the 
1954 Code expressly authorized the use of 
the declining balance method of computing 
depreciation in addition to the straight line 
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method. This was the first statutory recog- 
nition of the right to use the declining 
balance and sum of years-digits methods. 
Both of the new methods can be charac- 
terized as ways of securing accelerated rates 
of depreciation in the early stages of use 
of an asset as compared to the traditional 
straight line method. The straight line 
method of computing depreciation simply 
involves spreading the cost of an asset 
ratably over its useful life. If an article 
cost $50.00 and will last approximately ten 
years, depreciation in the amount of $5.00 
annually is claimed, until the cost is ex- 
hausted. The new methods are not avail- 
able with respect to all depreciable prop- 
erty. In general the following kinds of 
depreciable assets are excluded: (1) intan- 
gible property, including leaseholds; (2) 
property having a useful life of less than 
three years, (3) property acquired before 
January 1, 1954; (4) property the original 
use of which commenced with a person 
other than the taxpayer or commenced be- 
fore January 1, 1954; (5) property the re- 
construction or erection of which is con- 
cluded before January 1, 1954. Other than 
depreciable assets excluded, all others can 
be depreciated under the newly authorized 
methods. 

The declining balance method utilizes a 
fixed percentage rate of depreciation, as in 
the case of the straight line method. The 
rate exceeds the straight line rate but is 
ap} «d each year to the remaining balance 
of the cost or other depreciable basis rather 
than to the original capital sum. Accord- 
ingly, the annual allowance declines each 
year, starting at a level in excess of the 
straight line allowance (the declining bal- 
ance rate being greater) but reducing from 
year to year. Eventually the allowance falls 
below that available under the straight line 
method and continues to descend. Declin- 
ing will yield a deduction of twice the com- 
parable deduction computed under the 
straight line method the first year. 

The sum of years-digits method resembles 
the straight line method in that the rate 
is applied each year to the original cost or 
other depreciable basis (less estimated sal- 
vage value); but differs from the straight 
line method in that the rate changes each 
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year. In neither respect does it resemble the 
declining balance method which utilizes a 
fixed rate but a changing base. The rate 
under the sum of years-digits method is a 
changing fraction, the denominator of which 
is the sum of the number representing the 
successive twelve month periods in the esti- 
mated life of the property and the numera- 
tor of which is the number of twelve month 
periods, including that for which the allow- 
ance is being computed, remaining in the 
estimated useful life of the property. If an 
asset has an estimated five year useful life, 
the fractions or rates for the successive five 
year periods will be 5/15, 4/15, 3/15, 2/15 
and 1/15, respectively. It will be readily 
observed from the example that the sum 
of years-digits method would give a deduc- 
tion in the first year equal to 33-1/3% of 
the cost of the asset, whereas the straight 
line method would give a deduction of 
thereof. 


The declining balance method should be 
utilized with respect to depreciable assets 
which have relatively short useful lives, 
ranging from three years to possibly ten 
years. Depreciable assets carrying estimated 
useful lives in excess of ten years should 
be depreciated on the sum of years-digits 
method, because the depreciation allowance 
will be more evenly distributed over the 
life of the asset, as compared to the declin- 
ing balance method. 


Both of the newly authorized accelerated 
rates of computing depreciation will be of 
material benefit to the lawyer. Obviously 
it is very convenient to have the benefit 
of as large a deduction for depreciation in 
the first year as possible since the cash out- 
lay has been recently made to acquire the 
asset. Therefore, any tax savings realized 
by way of increasing the deduction for 
depreciation lessens the burden of acquir- 
ing the assets. The overall effect of the 
newly authorized methods of computing 
depreciation is to shift taxable income from 
early to later years. In situations where 
there are no current profits being realized 
or nominal profits, the taxpayer should not 
use the accelerated rates but should elect 
to use the straight line method, for the 
reason that a larger allowance in later years 
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might prove to be more beneficial taxwise. 

The Fallon Publications of 4443 Fourth 
Avenue, New York 16, New York have 
published a work entitled “Herr’s Depreci- 
ation Tables, Computation and Comparison 
of Depreciation Allowance Under the In- 
ternal Revenue Code of 1954’. This pub- 
lication contains a very good analysis and 
commentary on the new _ depreciation 
methods and convenient tables for use in 
computing such depreciation. This work 
is recommended as a worthwhile addition 
to any library. 


Long Term Compensation 


Lawyers as a professional group should 
find particular comfort in the “spread back” 
for long term compensation enacted by 
Congress in 1939 and carried forward into 
the 1954 Code as Section 1301. Most law- 
yers at least once or twice during their 
professional careers will receive a sub- 
stantial fee in a taxable year resulting from 
work begun several years prior to date of 
completion. A typical example of this sit- 
uation would be the collection of a large 
fee arising from the successful completion 
of a litigated case undertaken on a con- 
tingent fee arrangement. Another common 
example would be a fee received for acting 
as executor of an estate or as an attorney 
to the executor, where a substantial fee is 
received for such services at the conclusion 
of the administration. Unlike ordinary 
employees who receive regular salaries, a 
significant part of the compensation earned 
by lawyers is often received in a lump 
sum at the end of a particular engagement. 
In the absence of special benefits conferred 
by statute, the amount received would be 
taxable as though it had been received for 
services performed in one year. But the 
use of the “spread back” for long term 
compensation prescribed by Section 1301, 
assuming that the facts qualify, result in a 
reduced tax liability by the avoidance of 
high surtax brackets. 

If a taxpayer qualifies for the relief pro- 
vided, the tax attributable to any part of 
the compensation included in gross income 
shall not be greater than the aggregate taxes 
attributable to such part had it been in- 
cluded in the gross income of the individ- 
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ual ratably over that part of the period 
which precede the date of such receipt. It 
should be observed that the additional tax 
computed for prior years is not a defici- 
ency for those years nor is there any re- 
quirement for filing of amended tax re- 
turns for prior years. But instead the addi- 
tional tax is a part of the tax for the cur- 
rent taxable period. 


There are two factors determinative of 
qualification for this relief by an individual 
or a partnership. First, the individual or 
partnership must have received at least 80% 
of the total compensation for personal serv- 
ices in one taxable year. Secondly, the 
employment or engagement must have cov- 
ered a period of thirty-six months or more. 
A somewhat similar provision applies to 
inventions and artistic works, but the time 
over which the work is performed can 
cover a period of twenty-four months or 
more. With respect to the inventor and 
artist there is also a limit of sixty months 
and thirty-six months, respectively, to which 
the compensation received may be spread. 
There is no such limitation with respect 
to qualifying long term compensation earned 
by a lawyer. In other words, if the par- 
ticular engagement was commenced ten 
years prior to the year of receipt, the com- 
pensation can be spread back ratably over 
the ten year period during which the com- 
pensation was earned. 


A member of a partnership which re- 
ceives long term compensation qualifying 
for relief is entitled to the benefits of in- 
come spreading only if he has been a mem- 
ber or employee of the firm for either 
thirty-six months or for the period during 
which the work was performed immediately 
preceding the receipt of the compensation 
by the firm. A partner’s share of such com- 
pensation is pro-rated over the period over 
which it was earned, or the period during 
which the partner was a member or em- 
ployee of the firm, whichever is the shorter. 


The tax relief prescribed must relate to 
a particular engagement such as a single 
case, and not to a set of unrelated services 
which may have been performed for the 
same client. The period of services begins 
only when there is a definite employment. 
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Conferences and preliminary study time 
will be included in the case of a lawyer. 
In connection with the 80% of total com- 
pensation factor, the lawyer excludes 
amounts previously collected and disbursed 
for witness fees, court costs, and other dis- 
bursements in connection with his engage- 
ment, not forming a part of his compensa- 
tion. See Leland J. Allen, 5 T.C. 1232 (1945). 


Presumably the pro-ration is on a daily 
basis. Thus if a cash fee were received of 
$10,000.00 on December 1, 1955 for services 
begun on January 31, 1951 which were com- 
pleted on September 30, 1955, the period 
is computed from January 31, 1951 to No- 
vember 30, 1955, or a total of 1763 days. 
The income treated as having been received 
in 1951 is 334/1763 of $10,000.00, or approxi- 
mately $1,894. A similar computation is 
made for each of the intervening years in- 
cluding 1955. 


The tax is then computed by adding to 
the reported income for the spread back 
years the appropriate pro-rata share of the 
receipt and the resultant additional tax 
computed. The tax attributable to all years 
is then totaled and this total is the alternative 
maximum tax attributable to such income 
for the year of receipt. In some situations 
a lawyer should not elect to use this sec- 
tion. For example, if a sizeable fee is col- 
lected in an otherwise low income year and 
it happened that the lawyer had realized 
substantially greater ordinary income in the 
spread back years, the use of the section 
might well result in a higher tax than if 
the income is simply reported in the year 
received. The additional tax computation 
for the spread back years is made on the 
basis of the exemption credits and personal 
deductions, which the taxpayer had in 
earlier years. 


Many lawyers lose the benefit of the tax 
savings which may be secured by utilizing 
Section 1301 by making fee arrangements 
without consideration of the tax saving po- 
tential. For example, an attorney repre- 
senting the executor of an estate can lose 
his right to use the Section by securing 
a partial allowance of fees in advance of 
the conclusion of the administration of the 
estate which exceeds 20°% of the final fee 
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to be collected. Where it can be antici- 
pated that such employment will extend 
over thirty-six months or more the lawyer 
may time and gauge his petition for allow- 
ance of fees, so that at least 80% will be 
received in the taxable year when the es- 
tate is finally settled. This, of course, as- 
sumes that the income tax savings will be 
paramount to other factors which might 
otherwise encourage one to seek quicker 
payment. 


Declarations of Estimated 
Tax and Penalties 


Congress in enacting the 1954 Code made 
extensive changes affecting the necessity of 
filing declarations of estimated tax and the 
several penalties incident thereto. 


Under the present act, a declaration is 
required if the taxpayer can reasonably ex- 
pect to receive more than $100.00 of gross 
income other than wages, providing his en- 
tire gross income is expected to be more 
than $400.00 in excess of the number of 
his personal exemptions multiplied by 
$600.00. A married man with two child 
dependents who has rental income of more 
than $100.00 is required to file a declara- 
tion if his entire gross income exceeds 
$2,800.00. Taxpayers not receiving more 
than $100.00 in gross income from sources 
other than wages are not required to file 
declarations if their entire gross income 
will not exceed $5,000.00 in the case of a 
single return or $10,000.00 in the case of a 
taxpayer who qualifies as the head of a 
household or the surviving spouse. Prac- 
tically all lawyers in private practice either 
as individuals or in partnership are required 
to file declarations of estimated tax or suffer 
a penalty from failure to do so. On the 
other hand, most attorneys who are associ- 
ates of other lawyers or law firms will be 
exempt from filing declarations under the 
general exclusions mentioned above. 


The filing date for declarations of esti- 
mated tax for calendar year taxpayers is 
April 15. The estimated tax is payable in 
four installments, the first on April 15, the 
second on June 15, the third on September 
15 and the fourth on January 15 of the 
succeeding year. A person who under- 
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estimates his tax may be subjected to a 
penalty at the rate of 6% per annum, based 
upon the difference between the amount of 
the installment paid and the amount of the 
installment if the estimate had been 70% 
of the tax shown on the final return. The 
allowable percentage in the case of farmers 
is 66-2/3%. The 6% penalty may be avoided 
by following one of five tests or formulas 
with respect to the declaration. If the tax- 
payer satisfies any one of five tests in 
filing his original declaration, he avoids 
any penalty. 

Under the first test no penalty is incurred 
if the original estimate is at least equal to 
the tax shown on the final return for the 
preceding year, providing that such pre- 
vious return was for a period of twelve 
months and showed some liability for tax. 
Also any deficiency ultimately determined 
to be due for the prior year is not taken 
into account for this purpose. 


The second test is closely akin to the 
first but is helpful to a taxpayer who has 
acquired an additional dependent or if tax 
rates have decreased in the current year 
as compared to the previous year. No 
penalty is sustained in the event the orig- 
inal estimate is at least equal to the tax 
which would be payable on the taxpayer's 
income shown on his final return for the 
preceding year, but computed with the 
personal exemptions applicable to the cur- 
rent year and under existing tax rates. 

Under the third test no penalty is sus- 
tained if the original estimate is at least 
equal to 70% of the tax shown on the final 
return for the taxable year. In case the 
taxpayer derives at least two thirds of 
his gross income from farming, the re- 
quired percentage is reduced to 66-2/3%. 


The fourth test which might be called the 
“70% rule” involves an entirely new con- 
cept of determining taxable income for a 
portion of the taxable year. The taxable 
income for the current year is determined 
up to the close of the month preceding the 
month in which the installment is payable. 
The payment dates for a calendar year tax- 
payer are April 15, June 15, September 15 
and January 15. Fiscal year taxpayers fol- 
low a similar pattern geared to the be- 
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ginning of their taxable year. Such taxable 
income, without deduction for personal ex- 
emption, is then “annualized” by multiply- 
ing by the number of months in the tax- 
able year and dividing by the number of 
months for which the income was de- 
termined. This annualized amount is re- 
duced by personal exemptions as of the 
date prescribed for the payment of the 
installment. The tax upon this amount is 
computed at rates applicable to the current 
year. No penalty is invoked if the esti- 
mate is at least 70°% of such tax or 66-2/3°% 
in the case of a farmer. 


It should be observed that this test, in 
contrast to the preceding ones, may involve 
different minimums for each of the several 
installments. For example, if a taxpayer 
makes an original estimate on April 15 which 
satisfies the test as of March 31, that esti- 
mate may be wholly inadequate as of May 
31 because of the receipt of unexpected 
amounts of income between March 31 and 
May 31. Therefore if the estimate is not 
amended there is still no penalty for the 
April 15 installment but there may be a 
penalty for the June 15 installment. 


In general the 70% rule is most favorable 
to taxpayers who have widely fluctuating 
incomes and who reasonably expect to re- 
ceive the greater portion of their income 
in the latter part of the taxable year. 


The fifth and final test is a variation 
of the preceding one and may be approxi- 
mately designated “the 90% rule.” To quali- 
fy for this test, a tax at existing rates is 
computed upon the actual taxable income, 
without annualization, up to the close of 
the month preceding the month in which 
the installment is payable. No penalty is 
sustained if the estimate is at least 90% of 
such tax. Full credit for exemptions are 
allowable for purposes of this computation. 
The “90% rule” as in the case of the an- 
nualization of current income under the 
“70% rule,” may require the amendment of 
the taxpayer’s estimate by quarters in order 
to avoid the penalty for subsequent install- 
ment dates. Taxpayers realizing widely 
fluctuating incomes and who reasonably ex- 
pect to receive a greater portion of their 
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income in the early part of the taxable year 
will find the use of the 90% rule the most 
advantageous in filing their declarations. 


Due to the complexity of using either the 
“70% rule” or “90% rule,” a great many 
taxpayers have resorted to filing their cur- 
rent declarations based on the tax or in- 
come for the preceding year. Such action 
will be unworkable in situations where the 
taxpayer will realize a smaller taxable net 
income in the current year as compared 
to the preceding year. This arises from the 
fact that there would be overpayments on 
the current year’s estimate. 


As mentioned above, if the estimate does 
not satisfy any of these five tests then there 
is a penalty measured by 70% of the tax 
shown on the return for the taxable year. 
The penalty is computed at the rate of 
6% upon each installment. The 6% penalty 
runs on each installment from the due 
date of that installment until the due date 
of the final return or until the under- 
payment is made up by an overpayment of 
a succeeding installment. 


A final return filed by January 31 may 
be substituted for a January 15 declara- 
tion or amendment. Thus if it is known 
after September 1 that the declaration for 
the final quarter is inadequate, a taxpayer 
may wait and do nothing with respect to 
amending the declaration and file his final 
return by January 31 and pay the balance 
of the tax shown to be due and thereby 
mitigate any penalty for the final quarter. 
It should be noted, however, that such a 
return does not obviate any penalties which 
have accrued on earlier installments. Also 
it should be noted that the 6% penalty is 
an addition to tax and cannot be claimed 
as an interest deduction in computing the 
taxpayer’s liability for subsequent years. 


“You will search history in vain for any 
instance where tyranny or despotism has 
been established by a court; and on the 
other hand, one of the first steps in the 
establishment of a despotism is to limit 
the power of the judiciary.” (Judge John 
J. Parker) 
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A Quest for 


‘Reasonable Medical Certainty’ 


In Florida 


fe SCENE IS a courtroom. The trial of 
a personal injury case is in progress. 
The Plaintiff's doctor through more than 
an hour of direct examination, now just 
concluded, has described in detail the 
plaintiff's condition and has stated that in 
his opinion as a physician, the condition is 
the result of the accident in question. The 
defense attorney, starting to cross-examine, 
says: “I only have one question. Doctor, is 
your opinion that the plaintiff's condition 
resulted from the accident based upon rea- 
sonable medical certainty?” Upon receiving 
an equivocal or a negative answer he, with 
an air of confidence, declares: “I move that 
the doctor’s entire testimony be stricken as 
being uncertain and speculative.” If the 
judge is as confused as a great many of 
us lawyers have been on this subject, he 
may sustain this motion or a subsequent one 
for a directed verdict for the defendant. 


The origin in Jurisprudence of the use 
of the term “reasonable medical certainty,” 
which crops up from time to time in vari- 
ous ways in both negligence trials and 
workmen’s compensation hearings, is some- 
what of a mystery. “Words and Phrases” 
does not even list the term. Perhaps the 
phrase is borrowed from the sometimes 
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By Walter E. Smith and 
S. Victor Tipton* 


overly cautious medical profession. Perhaps 
the source is an unannotated text book on 
suggested trial methods.!. Then again the 
phrase may have evolved out of the long 
standing requirement in negligence cases 
that future damages, as an issue of ultimate 
fact, must be ascertained to a reasonable 
certainty and that, therefore, the defendant 
is entitled to have an instruction to the 
jury to this effect.? 

“There is no doctrine of the law settled 
more firmly than the rule which authorizes 
issues of fact in civil cases to be determined 
in accordance with the preponderance or 
weight of the evidence.” This is, of course, 
true in personal injury cases* and the re- 
quirement in a number of states that future 
damages be proven to a reasonable certainty 
—a greater requirement than proof by a 
mere preponderance of the evidence — is 
therefore an exception to the general rule 
which appellate courts in other states re- 
fuse to recognize.» To require reasonable 
certainty in a civil case is in effect requir- 
ing the plaintiff to sustain the same type 


* Of the Orlando Bar. 

1. See, for example, Goldstein and Shabat, ‘‘Med- 
ical Trial Technique,’’ Callaghan and Com- 
pany, Chicago, 1942, pp. 16, a 

2. Grainger v. Fuller 72 Fla. 72 So. 462; 
Badggett v. Davis, 124 Fla. 701. "169 So. 372. 
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of burden which is on the state in crim- 
inal cases, where juries are instructed that 
the defendant's guilt must be proven “be- 
yond a reasonable doubt.”6 Certainty means 
“freedom from doubt”’?; therefore, reason- 
able certainty means freedom from reason- 
able doubt. 


However, even whcre the reasonable cer- 
tainty rule applies, this does not necessarily 
mean that the testimony of plaintiff's med- 
ical experts must be based upon reasonable 
medical certainty. In Mutual Benefit Health 
and Accident Association v. Bunting,§ the 
only medical witness referred to in the 
court’s opinion testified, simply, over a de- 
fense objection, “I thought she was totally 
disabled,” and the Florida Supreme Court 
considered this point and upheld the verdict 
for the plaintiff. Even in criminal cases, 
that court has held that physicians can ex- 
press opinions not based upon reasonable 
certainty, and, moreover, has also held that 
they can testify that the occurrence in 
question could have caused the injury or 
death. In Clemons v. State19, a homicide 
case, the Supreme Court in affirming the 
defendant’s conviction, held that the trial 
court did not err in overruling an objec- 
tion to a question asked by the State’s at- 
torney: “Doctor, in your opinion, as a 
physician, could that wound have been 
produced by a naked fist?” 


In other words, even though in civil neg- 
ligence actions, in so far as future damages 
are concerned, and in criminal cases the 
the plaintiff or State must prove the ulti- 
mate facts to a “reasonable certainty” or 
“beyond a reasonable doubt,” this does not 
mean that every link in the chain of evi- 
dence must be so proven. Medical evidence 
is but an aid to the trier of fact; it may be 
only one factor to be considered — only one 
link in the chain—in determining the ulti- 
mate questions involved, and the Florida 
Supreme Court has recognized that medical 


Jurisprudence, “Evidence,” Sec. 


3 
4. egg Motor Lines v. Ward, 102 Fla. 1105, 137 
0. 

5. 81 ALR 423 et seq.; McElroy v. Luster, Tex. 
App., 254 S.W. 2d 893. 

6. Johnson v. Conn. Co., Conn., 83 A. 530. 

7. See ‘Certainty’ in ‘‘Words and Phrases.” 

8. 133 Fla. 646, 183 So. 321. 

9. Hampton v. State, 50 Fla. 55, 39 So. 421. 

10. 48 Fla. 9, 37 So, 647. 
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witnesses are sometimes inclined to be 


overly cautious.!1 


What appears to have happened is that 
some lawyers and trial judges have errone- 
ously assumed in personal injury cases that 
testimony based upon reasonable medical 
certainty is always necessary in regard to 
future damages, and then have gone one 
step —a big step — further and also errone- 
ously assumed it is necessary in regard to 
the cause and extent of past and current 
damages. The Florida Supreme Court has 
in effect ruled otherwise on the latter point 
in at least five negligence cases!2 and in 
an even greater number of workmen’s com- 
pensation cases13 


(All emphasis will be supplied unless 
otherwise indicated.) 


In Elit Witt Cigar & Tobacco Co. v. 
Matatics the Court said: 


“The plaintiff testified that he had 
never suffered dizzy spells prior to 
the first accident, that he began to 
suffer such spells immediately there- 
after, and that he had such a spell 
only three or four days prior to the 
second accident. It was also shown 
by the expert testimony of a phy- 
sician that a loss of equilibrium 
could result from a brain concus- 
sion. We think that such evidence 
fairly warranted an inference of 
proximate cause and effect between 
the brain concussion and the dizzy 
spells, under the authority of Sou- 
thern States Power Company v. 
Clark, 181 Fla. 521, 159 So. 881. 
See also Potts v. Mulligan, 141 Fla. 
685, 193 So. 767.” 

In Potts v. Mulligan the Court declared: 
“Plaintiff in error contends that the 
medical testimony shows the only 
connection between the injuries re- 
ceived and the death of plaintiff's 
wife more than a month later; that 
while the injuries and exposure (the 


11. Potts v. Mulligan, 141 Fla. 685, 193 So. 767; 
Wesley v. Warth Paint & Hardware Co., Fla., 
52 So. 2d 346. 

. Eli Witt Cigar & Tobacco Co. v. Matatics, Fla., 
55 So. 2d 549; Southern States Power Co. v. 
Clark, 118 Fla. 521, 159 So. 881; Potts v. 
Mulligan, 141 Fla. 685, 193 So. 767; Wager v. 
East Coast Hosp. Ass’n., 105 Fla. 547, 141 So. 
743; Gulf Life Ins. Co. v. Sheldon, 155 Fla. 
586, 21 So. 2d 39. But see Depfer v. Walker, 
123 Fla. 862, 169 So. 660, which, however, was 
= before most of cases cited above and 

elow. 
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weather was inclement and rain 
was coming down at the time of 
the accident), according to such 
medical testimony of the plaintiff, 
might have so originated or aggra- 
vated the hurt condition as to cause 
her death, there was no testimony 
to show that it did cause her death. 
Physicians are frequently cautious 
in stating positively that an injury 
caused death where disease condi- 
tions are also present; but the testi- 
mony of Dr. Preston, taken as a 
avhole, in connection with the testi- 
mony as to Mrs. Mulligan’s appar- 
ent good health prior to the acci- 
dent, the nature of the injuries, the 
nervous shock and the exposure to 
the rain and inclement weather, are 
sufficient to sustain the jury’s find- 
ing which was probably upon their 
belief that the collision and injuries 
precipitated and activated what 
awere merely latent diseases to the 
extent of causing Mrs. Mulligan to 
die at the time she did die, and that 
but for these injuries she in all 
probability would be alive today. 
(“Might” and “did” are in italics 
in the Courts opinion.) 

In Southern States Power Company v. 
Clark, the plaintiff had sprained his hip in 
the accident in question and the court said: 

“It appears that the next day (after 
the sprain) the plaintiff had to quit 
work because of high fever. Later 
an abscess in the left hip joint de- 
veloped, necessitating an operation. 

“Expert testimony was adduced 
to show that the abscess could have 
resulted from a sprain of the hip; 
and the evidence might fairly war- 
rant an inference of proximate cause 
and effect between the sprain testi- 
fied to and the abscess which re- 
sulted in the plaintiff's incapacities, 
for which this action was brought.” 

Not only is it unnecessary that medical 
testimony be based upon reasonable med- 
ical certainty, but it has been held that 
a verdict based entirely upon lay evidence, 
and more or less contrary to that plaintiff's 
own medical witness, was proper. In Wager 


13. Johnson v. Dicks, Fla. 76 So. 2d 657 and cases 
cited at 1.c.661; Florence Citrus Growers Ass’n. 
v. Parrish, 160 Fla. 685, 36 So. 2d 369 and cases 
cited; Wesley v. Warth Paint & Hardware Co., 
Fla. 52 So. 2d 346; Meehan v. Crowder, 158 
Fla. 361, 28 So. 2d 435. 

14.105 Fla. 547, 141 So. 743. 
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v. East Coast Hosp. Ass’n.!4 an issue was 
whether the negligently inflicted burns on 
a child contributed to or caused its subse- 
quent death. The Court said: 
“While a physician, who was called 
for the plaintiff, testified that in his 
opinion the burns did not cause the 
death of the infant, yet, in the ab- 
sence of other evidence, the jury 
might legally have inferred that the 
** * severe burns either contributed 
to or hastened the death of the six 
month old infant; and such a find- 
ing is sustained upon due considera- 
tion of all the evidence that may 
properly be presented in the cause, 
would accord with the right to re- 
cover appropriate damages given by 
the statute, which does not limit 
the parent’s right of action to cases 
where the negligence of the defen- 
dant is the sole cause of the death 
of a minor child. It was error to 
direct a verdict for the defendants. 
See Jones v. Gen. Accident, Fire & 
Life Assurance Corp. (Fla.) 137 So. 
889.” 

The Jones case, cited by the court, was 
apparently another case in which a verdict 
for the plaintiff contrary to positive med- 
ical testimony was upheld. 

In Gulf Life Ins. Co. v. Shelton! the 
Court said: 


“If the diagnosis of the doctor may 
be clothed with infallibility, we 
might assume that the insured mis- 
represented his condition when he 
applied for the policy but it is com- 
mon knowledge that errors in di- 
agnosing occur. * * * In this case, 
the evidence taken as a whole was 
not conclusive on this point. There 
were in fact conflicts which de- 
volved on the jury to resolve and 
in doing so, it was within their 
province to reject the expert and 
rely on the lay evidence.” 

See also Florence Citrus Growers Ass’n. 
et al, v. Parrish16, Meehan v. Crowder!7, 
and Star Fruit Co. v. Canady!8 to the same 
effect. 


In cases under the Workman’s Compen- 
sation Act, reasonable medical certainty is 


15. 155 Fla. 586, 21 So. 2d 39. 
16. 160 Fla. 685, 36 So. 2d 369. 
17. 158 Fla. 361, 28 So. 2d 435. 
18. 159 Pla. 488, 32 So. 2d 2. 
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never required.19 This is even true as re- 

lated to future disability. In Star Fruit Co. 

v. Canady2°, the Court said: 
“We find no testimony in the 
record contradictory of the testi- 
mony of the claimant on the point 
of his permanent disability other 
than the opinion of the doctor to 
the effect that Canady was physic- 
ally able to work after sustaining 
the injury in 1946. The Circuit 
Judge had a right, as a matter of 
law, to accept the opinion of the 
Tampa physician on this point or 
to reject it and base his conclusions 
on the testimony of the claimant 
Canady. We have held that the 
findings of fact on conflicting testi- 
mony in the court below will usual- 
ly be sustained if supported by sub- 
stantial evidence. Cone Brothers 
Contracting Co. v. Massey, 145 Fla. 
56, 198 So. 892.” 

It is also true that in occupational dis- 
eases cases reasonable medical certainty is 
not required, even though in such cases, 
differing from most workman’s compensa- 
tion cases, there is no statutory presump- 
tion that the claim comes under the Act.?! 

Thus we see that in personal injury cases 
the only proof to a reasonable certainty 
required in Florida is in regard to future 
damages. There is much to be said against 
this future damage rule. This requirement 
actually imposes on the jury two standards 
for the measure of damages. Past and cur- 
rent damages may be proven by a fair pre- 
ponderance of the evidence while future 
damages must be proven to a reasonable cer- 
tainty. And, as shown above, the later 
requirement increases plaintiff's burden to 
that of the state in a criminal case. 


But in any event it is submitted that 
even under this rule reasonable medical 
certainty is not required and, moreover, 
evidence of it may even be improper. 


The practice of medicine is, generally 
speaking, not an exact science and it is for 
this reason that doctors are called as ex- 
pert witnesses and they are permitted to 
give their opinions in evidence. The rule 
in negligence cases requiring a jury to 
allow as future damages only that which 
ir finds the plaintiff is reasonably certain 
to sustain is a rule which is to govern the 
jury in weighing the evidence and it is not 
a rule governing the giving of evidence. 
“It is solely within the province of the jury 
to evaluate or weigh the evidence.”?? 

When an attorney asks a medical witness, 
“Are you reasonably certain, from a med- 
ical viewpoint, that the Plaintiff will suffer 
and be disabled in the future?,” is this not 
an improper question because it applies a 
weight of evidence rule which is to be 
applied by the jury? Is the question not 
improper on the ground that the doctor 
is required to give his opinion and that 
reasonable certainty means being sure of 
his position rather than having a reason- 
able basis for it? 

It is submitted that a more proper ques- 
tion would be, “Doctor, what reasons can 
you give to support your opinion that the 
Plaintiff will suffer or be disabled in the 
future?” 


19. Johnson v. Dicks, Fla., 76 So. 2d 657 and cases 
cited at 1.c.661. 

20.159 Fla. 488, 32 So. 2d 2. 

21. Wesley v. Warth Paint & Hardware Co., Fla., 
52 So. 2d 346. 

22. Voelker v. Combined Ins. Co. of Amer., 


Fla. 
73 So. 2d 403. 


My Favorite Legal Joke 


Many years ago, during the first year of my law practice I defended an action 


brought against the Seaboard Air Line Railway in a justice of the peace court. The 
railroad was sued for killing the plaintiff's cow. The declaration did not sufficiently 
state a cause of action, and I demurred to it. At the outset of the argument on the de- 
murrer the justice of the court, who was not a lawyer, peremptorily stated that the dec- 
laration was good. I tried to point out its legal effects, but the justice interrupted me, saying, 


“Mr. Brooker, I don’t want to hear any more about it. That declaration is good. I know, 
because I drew it myself.” 


The plaintiff's claim was settled out of court. 
William C. Brooker, County Judge 
Hillsborough County 
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John R. Trinkle, Jr., of the Tampa firm of Reeves, Allen & 
Dell. this month succeeds William O. E. Henry as editor 
for the Tax Section of “Tax Law Notes”. Trinkle received 
his A.B. degree with highest honors from Florida in 1950. 
He received his LL.B. from Florida in 1953. After study at 
N.Y.U. as a Kenneston Fellow, he received an LL.M. in 
Taxation in 1954. Trinkle is a member of Phi Beta Kappa 


and Florida Blue Key. 


TRINKLE 


| Tax Law Notes 


Introduction: 

Many valuable items of general interest 
are included this month, having been col- 
lected through the joint efforts of members 
of the Tax Section. The possibility of suing 
for the refund of part of a tax deficiency, 
and suggestions in drafting partnership agree- 
ments are of particular benefit. 

Controlling the Forum: 

The general impression — manifested by 
the Supreme Court in Phillips v. Comr., 283 
USS. 589—that a taxpayer must pay his tax 
deficiency assessment before he can sue for 
a refund in a federal district court is not 
strictly accurate. According to the Court 
of Appeals for the Eighth Circuit and the 
only precedents precisely in point, a tax- 
payer can obtain a district court adjudica- 
tion of his liability by paying only a small 
part of the deficiency. Bushmiarer v. U. S., 
Feb. 21, 1956. 

No provision has been written into either 
the 1939 or 1954 Internal Revenue Code 
specifically requiring payment of the assess- 
ment. Such a requirement is derived from 
the fact that Section 7422(a) of the 1954 
Code (Section 3772(a) (1), 1939 Code) spe- 
cifies that a refund claim must be filed 
before the district court suit can be brought. 

But the Eighth Circuit points out that 
the claim for refund is not filed for a re- 
fund of the tax assessed but only for a 
refund of the tax paid. Like the Third 
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Circuit in Sirian Lamp Co. v. Manning, 
123 F. 2d 776, and the Second Circuit in 
Coates v. U. S., 111 F. 2d 609, the Eighth 
refuses to read into Section 7422(a) an im- 
plied requirement that full payment be 
made. 


Since the opinion does not say that the 
partial payment must be of any particular 
size, the ruling would seem to give the tax- 
payer a virtually unrestricted choice be- 
tween Tax Court and district court litiga- 
tion. 


The theory of these cases would also 
apply where several individuals are involved 
in a question of the liability, and one tax- 
payer pays the portion of the additional tax 
attributable to him, perhaps the smaller. 
He then can get an adjudication in a Dis- 
trict Court persuasive of the same _ issue 
facing the other taxpayers. 


Income But No Tax: 

A recent Tax Court decision presents an 
interesting result which may have practical 
use in the future. The case involves the 
purchase of improved real estate under 
lease, the lessee having agreed to restore 
the buildings to their original condition on 
termination of the lease. After negotiating 
with the seller, the buyer purchased land, 
buildings and the seller’s rights under the 
restoration agreement with no allocation 
being made as to these items. 


331 


} 
| 


On expiration of the lease, the former 
tenant paid the new owner $10,000.00 for 
his release from the restoration agreement. 
On these facts, it was decided in Hamilton 
and Main, Inc., 25 T.C. No. 99, that the new 
owner had no income, but the payment 
would reduce his basis in the property. 

A reasonable allocation of the purchase 
price to the right of restoration in excess 
of the amount received could have resulted 
in a deductible loss as well. 

Stamp Tax Clarified: 

The Commissioner has finally failed in 
the continuing effort to apply the Federal 
stamp tax to long-term promissory notes. 
His contention has been that such notes 
issued under the private placement method 
of corporate financing came within the 
language “...debentures, or certificates of 
indebtedness issued by any corporation...”, 
Sec. 1801, 1939 I.R.C. 

In U. S. v. Leslie Salt Co., U. S. Supreme 
Court, No. 74, March 5, 1956, it was held 
that the tax did not apply to two promissory 
notes aggregating $4,000,000.00 issued by a 
corporation to two insurance companies. 
Each note was governed by a separate in- 
strument, at a 15-year maturity and carried 
interest at 3% per cent per annum. The 
Court found sufficient grounds in the legis- 
lative history of the statute to determine 
the non-applicability of the stamp tax. 
Caveat to Partners: 

For many years the Treasury Department 
has taken the position that a partner who 
has incurred traveling and entertainment ex- 
penses on behalf of the partnership can not 
get a personal deduction for such expenses. 
The Treasury theory has been that as he 
is not in a business separate from that of 
the partnership business, therefore, the ex- 
pense is truly an expense of the partnership. 
The partnership is not entitled to a deduc- 
tion for these expenses unless it pays or 
reimburses the partner who incurred those 
expenses. Jerry M. Lindzon, of the Miami 
Bar, and Chairman of the Committee on 
Taxation of Income of Partnerships advises 
that the recent case of Frederick S. Klein, 
25 T.C. No. 118 indicates that an express 
or implied agreement between the partners 
requiring a partner to pay certain expenses 
out of his own pocket without reimburse- 
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ment will permit such partner to deduct 
those expenses. 
Practical Guide to Deductions: 

Harry Duncan of the Gainesville Bar, 
Chairman of the Committee on Personal 
Income Tax, recommends a recent publica- 
tion on the subject of travel and entertain- 
ment expenses. It is the pamphlet published 
by the Prentice-Hall Company contained in 
the Federal Tax Report Bulletin of March 
1, 1956, entitled, “How to Get Maximum 
Deductions for Travel and Entertainment 
Expenses.” 

Criminal Fraud Development: 

Of particular interest to practitioners en- 
gaged in criminal tax fraud litigation is the 
recent case of Spriggs v. U.S., 225 F. 2d 865. 
As reported by George H. Gore of the 
Fort Lauderdale Bar, Chairman of the Com- 
mittee on Civil and Criminal Tax Sanctions, 
the Ninth Circuit approved the reindict- 
ment of a taxpayer after the reversal of 
his previous conviction. In the first trial 
the taxpayer had been indicted for income 
tax evasion on three counts, but trial was 
had on only one item of the third count. 
The first conviction was reversed, and a 
stipulation entered into dismissing the action. 

Then, within the statute of limitations, a 
reindictment and conviction was had on 
counts identical with the first indictment. 
The Supreme Court denied a petition for 
certiorari. 

Privileged Records: 

George H. Gore also reports the Ninth 
Circuit case of Sale v. U.S., decided Jan- 
uary 13, 1956. It was decided that the 
Commissioner has authority to issue a sum- 
mons requiring an attorney to produce 
records held on behalf of a client, and 
that a petition by the government for at- 
tachment of the records was proper. 

In the case, the records concerned were 
work sheets prepared by an accountant, 
which the court found to be the property 
of the accountant and hence not privileged 
communications. 

A Florida District Court may find a dif- 
ferent result, but nevertheless practitioners 
holding records bearing on the tax liabili- 
ties of their clients should make certain 
that their confidential nature is protected 
by the attorney-client privilege. 
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Check List for Drafting General 
Partnership Agreements: 


The major tax aspects involved in con- 


structing partnership agreements are dis- 
cussed in the following check list, prepared 
by Jerry M. Lindzon of the Miami Bar, 
and Chairman of the Committee on Tax- 
ation of Partnerships. 


nN 
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Determine whether the proposed or- 
ganization will be taxable as a partner- 
ship or association under Sec. 7701(a)- 
(3) LR.C. 

Apply these comparisons to a corpora- 

tion as a test: 

a. The beneficial interest in a corpora- 
tion is transferable without affecting 
the continuity of the business. 

b. The corporation’s existence is secure 
from termination or interruption by 
the death of an owner. 

c. A corporation generally has central- 
ized management. 

d. A corporation affords its beneficial 
owners limited liability. 

e. A corporation holds title as an entity. 

Determine whether the partnership 

agreement is sufficient for tax purposes. 

A partnership agreement includes any 
oral or written modifications thereto 
made in accordance with the terms of 
the partnership agreement. A modifica- 
tion may be made after the close of 
the taxable year but not later than the 
due date for filing the partnership re- 
turn for such taxable year. Sec. 761(c) 
I.R.C. and Regs. 1.761-1(d) 

Determine each partners distributive 

share of profits and losses. 

As under the 1939 I.R.C., the 1954 
I.R.C. provides that the partnership 
agreement controls the determination of 
a partner’s participation in the income, 
gains, losses, etc. Section 704(a) I.R.C. 
If the agreement is silent as to a part- 
ner’s distributive share of a particular 
item, the partner’s distributive share of 
taxable income will determine his share 
of the other items. The agreement may 
provide that certain specific items of 
income, gain, loss, deduction, or other 
categories of income, shall be allocated 
in a manner different from the general 
profit and loss ratio. However, the pro- 
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visions of the agreement will not be 
controlling if the principal purpose is 
tax avoidance, in which case the general 
profit and loss ratio will apply. Section 
704(b) I-R.C.; Regs. 1.704-1(b) (2). 
Determine allocation of gain, loss or 
depreciation attributable to contributed 
property. 

If property other than cash is contrib- 
uted to the partnership by a partner, 
the agreement may provide that the 
gain, loss, or depreciation attributable 
to such property be accounted for by 
the partner contributing such property; 
otherwise, all the partners will be ac- 
countable for the gain, loss or depreci- 
ation arising from such property in 
accordance with the general profit and 
loss ratio. Section 704(c)(2) LR.C. 
The recently proposed Regulation, per- 
mits all or any part of the precontri- 
bution appreciation or diminution in 
value to be allocated. See A. B. Willis, 
Vol. 40, ABA Journal, November 1954, 
Page 948. 

Determine amount, if any, of guaranteed 
payments. 

The agreement may provide that one 
or more of the partners receive a guar- 
anteed payment of not less than a 
specific sum of money each year, and 
if these payments are reasonable in 
amount, and are made without regard 
to the income of the partnership, the 
partnership will be allowed a business 
deduction. Section 707(c) I.R.C. Regu- 
lation, 1.707-1(c), gives an example of 
how to determine the amount of the 
guaranteed payment in a hypothetical 
case where a partner was to receive 
30% of the net income but not less than 
$10,000.00 and 30% of the net income 
amounted to $6,000.00. The Treasury 
takes the position that $4,000.00, being 
the amount necessary to make up the 
deficiency, is the amount of the guaran- 
teed payment, not the sum of $10,000.00. 
Determine the taxable year of the part- 
nership. 

Under certain circumstances it may 
be wise to have the partnership’s taxable 
year specified and set forth in the part- 
nership agreement. To adopt a fiscal 
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year may require prior approval of the 
Commissioner. Regs. 1.706-1(b). 
Determine which elections, if any, will 
be made by the partnership, and in what 
manner. 

The 1954 Code provides the partner- 
ship with certain elections, to-wit: The 
election to be taxed as a corporation, 
the election relating to methods of ac- 
counting; the method of computing de- 
preciation; the use of installment sales 
method, etc. The use of these elections 
should be discussed and settled and 
under most circumstances should be 
agreed upon in advance, in writing, in 
the partnership agreement. 

Determine valuation of partners interest. 

The valuation set forth in the agree- 

ment between the partners will gen- 
erally be accepted so long as it is rea- 
sonable. Reg. 1.736-1(b) (1); likewise 
with respect to a partner’s share in good 
will. Reg. 1.736-1(b) (3). 
Determine amount and method of pay- 
ments to a retiring partner or to the 
estate of a deceased partner in liquida- 
tion of the partner’s interest in the part- 
nership. 

Most partnership agreements contain 
provisions regarding payments to a re- 
tired partner or to a deceased partner's 
estate. If these payments are designed 
to liquidate the retiring or deceased 
partner’s interest in the partnership, 
some portion of these payments may 
be taxable income to the recipient, or 
not, and may be deductible by the con- 
tinuing partners or not, depending upon 
the terms of the partnership agreement. 
If the agreement sets forth a reasonable 
valuation for good will and further 
provides that payments will be made 
over a period of more than one year 
to the retired partner, or to the estate 
of a deceased partner, and these pay- 
ments are in excess of the retiring or 
deceased partner's capital interest in the 
business and such excess is for his in- 
terest in good will, such excess payments 
are treated as a capital transaction and 
as part of the cost to liquidate his in- 
terest and are not taxable to the recipi- 
ent unless they exceed the valuation 
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of good will, in which case they will 
be treated as capital gain. However, if 
nothing is said in the agreement about 
such excess payments being for good 
will, these sums in excess of the cost 
basis of the partner’s capital interest will 
be taxable as ordinary income to the 
recipient and will reduce the taxable 
income of the continuing partners. In 
any event, the retired or deceased part- 
ner’s interest in unrealized receivables 
and inventory items will be considered 
non-capital assets. This issue should 
be resolved in each case and the answer 
will often depend on the income tax 
brackets of each respective payor and 
payee. Section 736-1(b) I.R.C. and Reg. 
1.736-1(b) (3). Only cash, not property, 
will qualify. Reg. 1.736-1(a). See 14 
N.Y.U. Institute on Federal Taxation, 
Page 939. 

Determine what other payments will be 
made to a retiring partner or to the 
estate of a deceased partner. 

If payments are not in liquidation of 
a retiring or deceased partner's interest 
in the partnership, they can be treated 
in either of two ways, as follows: (a) 
As a distributive share of the partner- 
ship’s net income just as though the 
payee was still a partner, and the amount 
of this distributive share will be ex- 
cluded from the income of the con- 
tinuing partners. This treatment results 
if the payments are made with regard 
to the amount of the partnership in- 
come. For example: 10° of the part- 
nership net income. (b) All ordinary 
income to the payee and a deductible 
expense to the continuing partners. This 
situation results if the payments are 
made without regard to the amount 


of the partnership net income. For 
example: $100.00 each week. 
Determine date of the close of the 


partnership taxable year upon termina- 
tion. 

Under the 1954 Code there is no 
closing of the partnership tax year 
except upon the termination of the 
partnership. “Termination” is (a) the 
discontinuance of the  partnership’s 
business activities in a partnership form, 
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or (b) the sale or exchange (within 
a twelve months period) of interests of 
50% or more in the partnership capital 
and profits of the partnership. Termina- 
tion is not governed by rules of disso- 
lution or liquidation under state or 
local law. Disposition by gift or death 
of a partner will not be considered 
as an exchange resulting in a termina- 
tion. Generally, it would seem wise 
to prohibit the sale or transfer of a 
sizeable partnership interest (including 
the interest of a deceased partner) ex- 
cept at the close of the partnership 
taxable year or with the consent of the 
continuing partners. The effect of such 
a provision would be to avoid the pos- 
sible bunching of income to the con- 
tinuing partners which might result 
upon an early “termination.” Section 
708(b) LR.C. Regs. 1.706-1(c) (3) and 
1.706(c) (2) (i). The proposed Regula- 
tion 1.708-1(b) (1) (i) (b) provides that 
upon the death of one member of two 
man partnership, the partnership busi- 
ness will not be considered as “termin- 
ated” if the estate or other successor 
in interest of the deceased partner con- 
tinues as a member of the partnership. 
In such cases, for tax purposes, the 
agreement might require the estate of 
the deceased partner to continue as a 
member of the partnership so as to 
avoid the bunching of income. This 
is permissible under Florida law by vir- 
tue of Sec. 733.37, Florida Stats. 1955. 

. Determine whether the partnership 
agreement will not be recognized as 
being an invalid family partnership. 

Generally speaking, the case law un- 
der the 1939 Internal Revenue Code 
provisions regarding the validity of 
family partnerships have been carried 
over and merged into the 1954 Internal 
Revenue Code. Section 704(e). A fam- 
ily partnership issue will arise whenever 
a partner’s spouse, ancestors, or lineal 
descendants, or any trusts for the pri- 
mary benefit of such persons constitute 
a member of his partnership. 


As a student in law school, they called 
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List of Current Applicants 


For Admission to The Florida Bar 


The following is a list of current applicants as of April 20, 1956, with their schools 
and graduation dates, for admission to The Florida Bar: 

All members of the Bar are urged to contact the Florida Board of Bar Examiners, 
Supreme Court Building, Tallahassee, Florida, about any of the following individuals 
and comment on their fitness and qualifications for admission to The Florida Bar. All 


information is treated as confidential. 


FLORIDA 


BRADENTON 

Van Skike, Robert Bruce, Jr., Stetson, 6-56 
CHIPLEY 

Daniel, William Francis, U of F, 6-56 
CLEARWATER 

Baxter, James Anderson, New York U, 6-56 

Williams, Barry Lynn, U of F, 6-56 
CORAL GABLES 

Corless, Ralph Cornwall, U of M, 8-54 

Goldstein, Theodore Aaron, U of M, 6-56 
CROSS CITY 

Cromwell, Marion Pauline M., U of F, 6-56 
DAYTONA BEACH 

Elliott, Joe Collier, U of F, 6-56 

Luke, Charles Julian, II, U of F, 6-56 
FOLEY 

Davis, Garlon Alexander, U of F, 6-56 

Hodges, Raymond Harvey, Stetson, 6-56 
FORT LAUDERDALE 

Abel, Robert Charles, II, U of M, 6-56 

Johns, Joseph A., Cleveland L.S., 1929 
GAINESVILLE 

Gilbert, Lester E., U of F, 8-54 

LaFontisee, Louis LeRoy, Jr., U of M, 6-56 

Moore, James Ervin, U of F, 6-56 
HOLLYWOOD 

David, Bennett Luther, U of M, 6-56 

Nusbaum, Lawrence G., Jr., Yale, 6-56 
JACKSONVILLE 

Bernstein, Arthur H., Cornell, 6-50 

Best, Jennings Henry, F.A.M.U., 6-56 

Dressler, James Ronald, U of F, 6-56 

Grant, William Harvey, Jr., U of F, 6-56 

Greene, Cleveland Ray, Jr., Stetson, 6-56 

O'Neal, Solon F., Jr., U of F, 6-56 

Sack, Martin, Jr., U of F, 6-56 

Slade, Thomas Bog, III, U of Va., 6-54 

Wiggins, Ernest C., Jr., Stetson, 6-56 
JENSEN BEACH 

Michaelson, Dwight James, U of M, 6-56 
KEY WEST 

Albury, Raymond Joseph, U of M, 6-56 

Rivero, Ernesto Augusto, U of M, 6-56 
LAKE WALES 

Craig, Roy Alexander, Jr., Harvard, 6-56 
LAKELAND 

Hussey, Karlene Cozart, U of F, 6-56 

Mabie, Jules Ralph, U of F, 6-56 
LIVE OAK 

Lee, John A., Emory, 1951 
MIAMI 

Caterino, Anthony Joseph, U of M, 2-56 

Clarke, Richard Gerald, U of M, 6-56 

Cleveland, William Leroy, U of M, 6-56 

Coulson, Gerald Hubert, Wash. & Lee, 8-52 

Crockett, Jerry Bruce, U of F, 6-56 

Dempsey, Paul Lowry, U of M, 6-56 

DeSantolo, Anthony Nicholas, U of M, 6-54 

Durant, Napoleon Joseph, Jr., U of M, 6-56 

Eilermann, Kenneth Walter, U of M, 6-56 

Ferrara, Joseph Albert, U of M, 8-54 


336 


Gardner, Frank Coffin, Harvard, 6-56 
Gautier, Lawrence P., Jr., U of F, 6-56 
Guilford, Frank Walthour, Jr., U of M, 6-56 
Harkins, James Anthony, Georgetown, 2-56 
Holmes, Harold Reed, U of M, 6-56 
Hurwitz, Kenneth, U of Wisconsin, 6-51 
Janes, William, Jr., U of M, 6-56 
Kassoff, Norman C., U of M, 6-56 
Letzler, Alton Harold, U of M, 6-56 
Knight, Phillip Wayne, U of M, 6-56 
Manker, William Morgan, U of M, 6-56 
Peeples, William H., III, U of M, 6-56 
Perez-Casalduc, Eduardo, Jr., U of M, 6-56 
Philips, Dorothy Mae, DePaul U, 6-43 
Rifas, Earle Vincent, U of M, 6-56 
Rioux, Albert Joseph, U of M, 1-55 
Robbins, Sy A., U of M, 6-56 
Sepler, Richard M., U of M, 6-56 
Trammell, Talbot Whitfield, U of M, 6-56 
Ward, Frederick J., Jr., U of M, 6-56 
Weissenborn, Lee Edward, 4 “4 F, 6-56 
Welsh, Donald C., U of M 
Westlake, Edward Leon, Vaneenend U, 6-54 
Wood, Thomas Delancey, U of M, 6-56 
MIAMI BEACH 
Danton, Daniel, U of Michigan, 2-56 
Greenglass, Herman Alfred, Duke, 6-56 
Harris, Marshall Stanton, Harvard, 6-56 
Kanzer, Lawrence, U of M, 6-56 
Kimmel, Jesse Abbott, U of M, 1-55 
Olster, Evan, U of M, 6-56 
Rothstein, Alan H., Yale, 6-56 
MIAMI SPRINGS 
Murasko, Joseph Mark, U of M, 6-54 
NEW SMYRNA BEAC 
Gillespie, William Miller, Stetson, 6-56 
ORLANDO 
Gray, Rosanne, U of Georgia, 6-54 
PALM BEACH 
Lewis, Edward Deal, Loyola, 6-56 
O’Hara, Timothy David, Notre Dame, 6-56 
PENSACOLA 
Barksdale, Henry Robert, U of F, 6-56 
Gaines, Robert Pendleton, U of F, 6-56 
Penn, Bernard Jones, U of F, 8-54 
SANFORD 
Conrad, Wilfred Harold, U of M, 6-56 
SARASOTA 
Patterson, John C., Jr., Stetson, 6-56 
Walsh, James Patrick, Loyola, 1918 
SOUTH MIAMI 
Michaelson, Dwight James, U of M, 6-56 
ST. PETERSBURG 
Chandler, Alfred Kellman, U of F, 6-56 
Fleece, Joseph W., Jr., Stetson, 6-56 
Lyle, Vernon John, Georgetown, 6-55 
Nelson, John Andrew, U of F, 6-56 
Valantiejus, Joseph Casmir A., U of M, 6-54 


TALLAHASSEE 
Albritton, A. Dallas, Jr., Yale, 6-56 
Dye, Jimmy Louis, U of F, 6-56 
TALLEVAST 
Whitesell, Isaac W., Jr., U of F, 6-56 
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TAMPA 

Benson, William Holmes, U of F, 6-56 

Castor, Donald Franklin, Stetson, 6-56 

Coniglio, Candido John, Jr., Stetson, 6-56 

Dudney, Doris Ann, Vanderbilt, 6-56 

Ficarrotta, Nick, U of M, 6-56 

Garcia, William, U of F, 6-56 

Graybill, Malcolm William, U of F, 6-56 

King, Jack Lawton, U of M, 6-56 

Lebron, Placido, Jr., U of F, 6-54 

Russo, Andrea Henry, U of M, 6-56 
WEST PALM BEACH 

Moore, John Lovell, Jr., Harvard, 5-56 

Salisbury, Robert Curtis, Stetson, 6-56 
WINTER HAVEN 

Pierce, Francis Edmund, Jr., U of F, 6-56 
WINTER PARK 

Gilman, William Stewart, II, U of F, 6-56 


OUT OF STATE 


CALIFORNIA 
CORONADA 

O’Brien, Joseph Thomas, U of M, 6-56 
LOS ANGELES 

White, James Horle, U of M, 6-56 


CONNECTICUT 


GREENWICH 

Candee, ata Yale, 6-27 
HARTFOR 

Scoville, ae Goff, U of Connecticutt, 6-56 
NEW BRITAIN 


Meskill, Thomas J., Jr., U of Connecticut, 6-56 
NEW HAVEN 


Bonadies, Mario Frederick, U of M, 6-56 
Glass, Joseph, U of F, 6-55 


DELAWARE 


WILMINGTON 
Shankweiler, Richard Thomas, Duke, 6-56 


DISTRICT OF COLUMBIA 
WASHINGTON 
Clar, Henry William, U of M, 6-56 
Glocker, Theodore Wesley, Jr., Harvard, 6-50 
Grassley, Mary Jane, Georgetown, 6-56 
Killoren, Lavinia Redd, Geo. Washington, 1-51 
Reed, John Alton, Jr., Duke, 6-56 
Ross, Samuel Bryson, Geo. Washington, 6-52 


GEORGIA 


WAYCROSS 
Varn, William Folks, U of Georgia, 8-55 


ILLINOIS 
CHAMPAIGN 
Knappenberger, T. Gaillard, Jr., U of Illinois, 6-36 
CHICAGO 
Burnstein, Myron H., U of Chicago, 6-56 
Edidin, Theodore, Georgetown, 6-55 
Emanuel, David Edward, U of M, 6-56 
Pellar, Richard Allan, U of M, 6-56 
Piccini, Alfredo Paul, U of M, 6-56 
Spak, Theodore, Northwestern, 6-56 
Walsh, Gerald Michael, Loyola, 6-56 
KEWANEE 
Heinrich, Eugene L., Mercer, 6-56 


INDIANA 


CRAWFORDSVILLE 

Spencer, Walter Thomas, U of M, 6-56 
EVANSVILLE 

— Robert Henry, Indiana U., 6-55 


a Byron Melvin, U of M, 6-56 
SOUTH BEND 
Roemer, Thomas J., U of M, 1-55 


KANSAS 


WELLINGTON 
Davis, Roger Lee, Washburn U, 6-55 
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KENTUCKY 
BOWLING GREEN 

Burke, Carroll A., Stetson, 6-56 
MADISONVILLE 

Durham, James F., II, Vanderbilt, 6-54 
PARK HILLS 

Tietig, Edward Chester, U of Michigan, 6-56 
PIKEVILLE 

Young, Walter Reed, U of Louisville, 6-51 


MARYLAND 
BALTIMORE 
Desser, Leonard Irwin, U of Maryland, 6-56 
Miller, Paul Louis, U of Maryland, 6-56 
Samuels, Allen Robert, Stetson, 6-56 
UNION BRIDGE 
Israel, Julius R., U of Maryland, 6-54 


MASSACHUSETTS 
CAMBRIDGE 
Lindsay, Alan, Harvard, 6-53 


MICHIGAN 
ALBION 

Biewend, Robert Erik, U of F, 6-56 
ANN ARBOR 

Shilson, Thomas H., U of M, 6-56 
DETROIT 

Lubienski, George, Wayne Univ., 6-56 
FLINT 


Low, Paul Marvin, U of M, 6-56 
GRAND RAPIDS 

Ryskamp, Kenneth Lee, U of M, 6-56 
GROSSE POINTE 

Koch, Paul Martin, Wayne U, 6-56 
HUDSON 

Culver, Sonne F., U of M., 6-56 
MENOMINE 

McCormick. Robert Sawbridge, U of Mich., 6-56 
ROSE POINT PARK 

Picone, Frank R., Duquesne U, 6-35 


MONTANA 
GLENDIVE 
Roberts, Eugene Leslie, U of F, 6-56 


NEW JERSEY 
BOUND BROOK 

Fuer, Robert Ernest, Stetson, 6-56 
ELBERON 

Lichtie, Harrison Spencer, U of M, 6-56 
MONTCLAIR 

Phillips, George Wesley, Stetson, 6-56 
MORRISTOWN 

Evans, Charles Richard, Rutgers, 6-36 
PATERSON 

Glazer, Louis, U of M, 6-56 
RIDGEFIELD PARK 

Wallace, Robert B., Fordham, 6-53 
SHORT HILLS 

Cassedy, Marshall Royal, Duke, 6-56 
SUMMIT 

Schaeffer, Gilbert Beckman, U of M, 6-56 


NEW MEXICO 
TUCUMCARI 
Hannahs, Fred Chauncy, U of M, 6-56 


NEW YORK 
ARKPORT 
Flotz, John Raymond, Stetson, 6-56 
BRONX 
Christie, Irwin George, U of M, 6-56 
BROOKLYN 
Bella, Robert Alfred, Brooklyn L. S., 2-51 
Cohen, Herbert Jay, U of M, 6-56 
Garrell, Louis L., St. John’s U, 6-28 
Gordon, Albert I., Harvard, 6-50 
Hartman, Irving Maurice, Columbia U, 6-25 
Piccoli, Louis Anthony, Wake Forest, 5-55 
Ress, Lewis Martin, Cornell, 6-54 
Russo, Joseph George, St. John’s U, 2-55 
Saleeby, Richard Edward, St. John‘s U, 2-53 
Smith, Harry, St. John’s U, 6-29 
Sperling, Lawrence Wilbur, U of Michigan, 6-56 
Stern, Jerome Howard, U of M, 6-56 
Tepper, Louis A., Columbia U, 6-29 
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BUFFALO 

Green, Harold Arnold, N. Y. U., 6-55 
FAR ROCKAWAY 

Solomon, Alan, U of M, 6-56 
FAYETTEVILLE 

Friedrich, John Peter, Duke, 6-55 
FOREST HILLS 

Reiss, Bernard Charles, U of M, 6-54 
GREAT NECK 

Rudy, Samuel, Brooklyn, 6-24 
HEWLETT HARBOR, L. I. 

Dorf, Alfred Lawrence, National U, 6-31 
HORNELL 

Argyros, Raymond A., Cornell, 3-42 
JACKSON HEIGHTS 

Myers, Sherwood Forrest, Stetson, 6-56 
JAMAICA 

Sterling, Robert J., U of M, 6-56 
LAKE PLACID 

Urfirer, Roland Morris, Harvard, 5-49 
LOCH SHELDRAKE 

Rapkin, Yale Manisha, Stetson, 6-56 
MINEOLA 

Ogden, Richard C., Jr., Brooklyn, 2-56 
MT. VERNON 

Watsky, Morris Jay, U of M, 6-56 
NEW ROCHELLE 

Donovan, William Allan, Northwestern U, 6-50 
NEW YORK CITY 

Avins, Alfred, Columbia, 6-56 

Berkley, Herbert Ronald, U of M, 6-56 

Black, Robert, Brooklyn, 1-56 

Carb, Stephen Ames, Columbia, 6-55 

Erdheim, Irving Isidore, St. John’s U, 1933 

Gorman, Louis, New York L. S., 6-32 

Gruman, William Victor, U of F, 6-56 

Lowman, Oscar Bibb, U of Virginia, 6-24 

Posnick, Robert B., U of Virginia, 6-43 

Reid, Herbert Patrick, Fordham, 6-28 

Saphro, Robert Benjamin, St. John’s U, 6-54 
PLEASANTVILLE 

Mangan, William Delamater, St. John’s U, 6-37 
SCHENECTADY 

Versaci, Romolo Ugo, Albany L. S., 6-54 


NORTH CAROLINA 
ASHEVILLE 

Holder, William D., Jr., Georgetown U, 6-56 
BILTMORE 

Jackson, Cecil Cairnes, Asheville L. S. 
DURHAM 

Smith, Lee Creecy, Duke, 6-53 

McClain, Joseph A., Jr., Mercer, 6-24; Yale, 9-29 
GASTONIA 

Neely, John Starr, Jr., Duke, 6-53 
HENDERSON 

Boyd, Melvin Thomas, Duke, 6-55 
SMITHFIELD 

Mitchiner, Joseph Elton, U of N. C. 
WINSTON-SALEM 

Motsinger, John F., Jr., U of M, 6-56 


OHIO 
ALLIANCE 
Burger, Lawrence L., U of Michigan, 6-33 
CINCINNATI 
Shafer, Robert Tinsley, Jr., U of Cincinnati, 6-56 
Taylor, James William, Iowa U 
Van Voast, Pete Soane, U of F, 6-56 
CLEVELAND 
Franks, Joan Marie, U of M, 6-56 
COLUMBUS 
Parker, Charles Lionel, Ohio State U, 6-53 
Ranaghan, William Louis, U of Cincinnati, 6-50 
TIFFIN 
Michaels, Ralph Ward, U of M, 6-56 
VAN WERT 
Thornton, John William, Notre Dame, 6-56 


OKLAHOMA 
NORMAN 
McKellips, John L., Oklahoma U, 6-56 


PENNSYLVANIA 
ELLWOOD CITY 

Humphrey, Joseph Wm. Hugus, U of M, 6-56 
LEWISTOWN 

Grahan, Clifford P., Jr., Dickinson, 6-48 
McKEESPORT 

Banick, Richard Stephen, U of M, 6-56 
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PHILADELPHIA 

Ceccarelli, Robert Frederick, U of M, 8-55 

Estergren, Frederick Bowen, Temple U., 6-49 
PITTSBURGH 

Hoffman, Charles Calvin, U of M, 6-56 
POTTSVILLE 

Eichenbaum, Bernard Louis, U of M, 6-56 
SCRANTON 

Catalano, Samuel Nicholas, U of M, 6-56 

Jones, Norman William, Geo. Washington, 1-54 
TITUSVILLE 

Scott, John Clinton, Dickinson, 6-53 


TEXAS 
DALLAS 
Snyder, D. Joseph, U of M, 6-56 
HOUSTON 
James, Benjamin Douglas, Jr., F.A.M.U., 5-55 
PORT ARTHUR 
Rosen, Marian Dorothy, U of Houston, 8-54 


VERMONT 


RUTLAND 
Metzger, Fritz Rudolph, U of M, 6-56 


VIRGINIA 


ALEXANDRIA 

Groves, Asa B., Jr., Northwestern, 3-48 

potage Robert Morris, Geo. Washington, 6-56 
GATE CIT 

Meconnell, Glynn Perrin, U of Virginia, 6-40 
NORFOL 

White, Robert Anderson, U of Virginia, 2-55 
RICHMOND 

Skinner, Wilbur Lester, U of Richmond, 6-48 


WEST VIRGINIA 


SOUTH CHARLESTON 
Burford, Spicer Franklin, West Virginia U, 6-52 


WISCONSIN 


CHIPPEWA FALLS 
McPhee, James A., U of Wisconsin, 6-34 
MILWAUKEE 
Bailey, Patrick Lawrence, Marquette, 2-51 
Nolan, Gerald Thomas, U of Wisconsin, 6-53 


I do not know of any profession in which 
the positions of influence and leadership are 
held by mere practitioners. 

Ideas and ideals always motivate and 
dominate our society. The student who 
participates in liberal education in the 
university comes into contact with the 
great ideas that have bestirred the world 
from time immemorial. 

Thus higher learning in the professions 
implies not only critical thinking but good 
judgment, right reason, ethical decision. 
This kind of professional preparation is so 
important, that taxpayers are willing to 
support “ivory tower institutions” where 
professors may teach and students may 
learn apart from the world of affairs where 
too often immediate practice obscures the 
goals which are ultimate. 

Dr. Marian Irish, 
Florida State University. 
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HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, additions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 


Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 


; deeds, books of account, election ballots, etc. Com- 
Examiner and pletely equipped modern laboratory, including ultra- 
Photographer violet and infra-red ray apparatus. 
of Questioned 


908-9 Olympia Building 
MIAMI 32, FLORIDA 
Telephones: Day—FRanklin 3-2050; 


Nite—FRanklin 4-8137—Apt. #102 
& erman \. a enn eC References of integrity and ability 


furnished upon request. 
FORMER FEDERAL AGENT 


Documents 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 


Pan American Secret Service, Inc. 


Ethical Detectives Since 1894 

Invites inquiries from Florida’s leading attorneys, law firms, banks, industrialists and 
business executives on all matters requiring competent investigators. 

We solicit inquiries to act as confidential emissaries for a select clientele in financial 
and commercial matters throughout the Latin-American republics. Special facilities for 
investigations in Havana, Cuba, Nassau, N. P. Bahamas and Mexico, D. F. 

Legitimate detective work in all its branches transacted in all parts of the world. 
Member of the COUNCIL OF INTERNATIONAL INVESTIGATORS, also THE 
ASSOCIATION OF BRITISH DETECTIVES—President of the FLORIDA ASSO- 
CIATION OF DETECTIVE AGENCIES, INC. — President of the GREATER 
MIAMI ASSOCIATION OF DETECTIVE AGENCIES, and a Member of THE 
PUBLIC AFFAIRS COMMITTEE of THE MIAMI CHAMBER OF COMMERCE. 


EXECUTIVE OFFICES * 909 OLYMPIA BLDG. - MIAMI 32, FLORIDA 
Telephones: Day — FRanklin 3-2050; Nite — FRanklin 4-8137 — Apt. #102 


If TIMBER or —— are involved 
ca 
Woodland Managers 
Consulting Foresters and Entomologists 
State Exchange Bank Building e Lake City, Florida e Phone 207 
Send now for free folder 
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Report of the 


Committee On Legal Forms 
and Work Sheets 


of 


The Florida Bar 


for the administrative year 1955-1956 


The Committee on Legal Forms and 
Work Sheets was appointed by President 
Donald K. Carroll to launch, during the 
bar year 1955-1956, a new program he had 
envisioned. 

This long-range program, designed pri- 
marily to be of benefit to the members of 
The Florida Bar themselves — although ulti- 
mately resulting in benefit to the public 
generally through equipping lawyers to per- 
form their functions more competently — 
called for the preparation and distribution 
by The Florida Bar to every member of 
legal forms and work sheets, and was an- 
nounced in the July 1955 issue of The 
Florida Bar Journal. 


Legal forms and work sheets relating to 
the conveyancing of real and personal prop- 
erty were developed in collaboration with 
committees of the Real Property Section 
and the Tax Section, and were distributed 
in January 1956. An announcement of the 
distribution was published in the December 
1955 issue of The Florida Bar Journal. 

Legal forms and work sheets relating to 
corporations were developed in collabora- 
tion with the Committee on Corporation 
Law, were delivered to The Florida Bar 
for printing on May 12, 1956, and will be 
distributed to the members in June, 1956. 

The Committee is gratified by the en- 
thusiastic reception accorded by the mem- 
bers of The Florida Bar to the work in 
which it participated with other Sections 
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and Committees, and considers it a privilege 
to have been enabled to pioneer in a pro- 
gram of this nature. 


In the months and years to come, forms 
and work sheets in many other categories 
are to be developed and distributed, and 
replacement pages and additional pages are 
to be distributed as necessary or desirable, 
to keep the material current and authorita- 
tive. 

The Committee suggests that, while con- 
trol of the program must necessarily repose 
in the Committee on Legal Forms and Work 
Sheets, so that efficient coordination of ef- 
fort may result, after forms and work sheets 
in a particular category have been initially 
developed and distributed, the responsibility 
should be placed upon the Section or Com- 
mittee of The Florida Bar primarily and 
constantly concerned with that category to 
call to the attention of the Committee on 
Legal Forms and Work Sheets any changes 
in the law rendering it advisable to issue 
replacement sheets, and any need for addi- 
tional pages containing supplementary ma- 
terial related to that category. Thus, the 
Committee on Legal Forms and Work 
Sheets may channel its main effort, for 
some years to come, to the development 
of forms and work sheets relating to addi- 
tional subjects, in collaboration with other 
Sections and Committees, without dissipat- 
ing its energy in constant review of material 
already distributed. 

Roger J. Waybright, Chairman 
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The 
JURISPRUDENCE 
HONOR 
ROLL: 
American 
Jurisprudence 
| California 
Jurisprudence 
Ohio 
Jurisprudence 
Texas 
Jurisprudence 


By the 
Jurisprudence 
Experts: 


] by the same 
| publishers 


Discover 


the most popular text 
of Florida law 


An authoritative text statement of Florida 
law, Florida furisprudence has all the serv- 
ice features demanded by Florida lawyers. 
It is the cornerstone of every efficient Flori- 
da library. Write either publisher today for 
10 days’ Free Examination of the volumes 
published to date and complete Cetails of 
the special prepublication price and terms. 


Florida 


Jurisprudence 


BANCROFT-WHITNEY COMPANY 


McAllister and Hyde Streets San Francisco 1, Calitornia 
THE LAWYERS CO-OPERATIVE 
PUBLISHING co. Rochester 14, New York 


Here’s a low cost annotation service for 
side-by-side use with your official Statutes. 
Case notes cover all pertinent Florida and 
Federal decisions. 


Annotations to 
Official Florida Statutes 


May, 1956 


Inquiries Welcomed 
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| Ts tell me that... 


O. O. Beck, 48 years a representative of 
West Publishing Co., friend and counsellor 
to Florida lawyers, died at age 74 in Miami, 

; April 3, 1956. He was known 
for his helpfulness to young 
lawyers, scores of whom he 
placed in lifelong opportunities. 
His record was that “no lawyer 
let him down.” He held B.A. 
and LL.B. degrees from Indiana 


BECK 
University. He was a member of the Amer- 


ican Bar Association, and a 


Templar. 


Knight's 


Robert Silverstein (M) is presently an 
attorney with the Internal Security Divi- 
sion of the Department of Justice, Washing- 
ton, D. C. 


In a recent Japanese edition of the Stars 

and Stripes, the following article appeared: 

“Seven United States lawyers, members 

of the U. S. Army stationed in Korea, 

have become the largest single group of 

Americans ever admitted to practice law 
before the Korean Bar. 

They were presented their license... 
by Republic of Korea Minister of Justice 
Lee Ho in Seoul. 

Prior to the ‘mass admission,’ only 183 
foreign lawyers, mostly U. S. servicemen, 
had been licensed to practice law in 
Korean civilian courts.” 

One of the above mentioned seven at- 
torneys and now one of 190 foreign attor- 
neys licensed to practice law in Korean 
Courts is Ist Lt. William A. Ingraham (M, 
1954). 


Associations and Partnerships. Julian H. 
Lifsey, Jr. (F) has organized the law firm 
of Lifsey, Pursifull & Johnston in the First 
National Bank Building, Tampa. Robert L. 
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Pursijull (F), was formally associated with 
Lifsey while A. S. Johnston (S), formally 
an Assistant Attorney General, was associ- 
ated with Thompson, McDonald & Moran. 


David W. Cunningham, formerly associ- 
ated with J. Thomas Gurney of Orlando, 
has started his own law practice at the 
Ashley Building, Winter Park. Also an- 
nouncing the opening of their offices are: 
William Louis Sayre, 114 Boca Raton Road, 
Boca Raton; Richard B. Keating, Rutland 
Building, Orlando; Robert A. Freeze, Legal 
Building, Clearwater. 


Announcing their relocation for the prac- 
tice of law and their new addresses are: 
A. N. Spence, 295 S.W. 27th Ave., Miami; 
Eric C. Van Enter, 3159 Commodore Plaza, 
Coconut Grove; Martin F. Whelan, Jr., 
Whelan Building, Hialeah; Marjorie Varner, 
226 S.W. 2nd Ave., Miami. 


Robert L. Hodges and Raymond E. Barnes 
announce that Jack C. Inman has joined 
their firm now styled Hodges, Barnes and 
Inman, First National Bank Building, Or- 
lando. 


Thomas V. Lefevre has become a member 
of the Philadelphia and Washington, D. C. 
firm of Morgan, Lewis & Bockins. 


A new partner to the firm of McMullen, 
McMullen & Baskin, First Federal Building, 
Clearwater is Martin J. Roess, formerly 
chief counsel of the Federal Housing Au- 
thority, Washington, D. C. 


The firm of Holland, Betts & Holland, 
Royal Palm Hotel Building, St. Petersburg, 
announce their new partner to be T. Frank 
Hobson, Jr. 
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Miss Dorothy MacMaster. Executive Secretary of 
the Dade County Bar Association, is shown at 
right examining new automatic addressing equip- 
ment installed by The Florida Bar. Demonstrat- 
ing the machinery recently installed in a new 
room in the Supreme Court Building is Mrs. Anne 


Brandt, at left. 


The firm of Earnest, Lewis, Smith & 
Jones is succeeded by the firm of Earnest, 
Smith, Jones, Paine & Cox, Guaranty Build- 
ing, West Palm Beach. Included as its part- 
ners are Robert L. Earnest, Culver Smith, 
R. Bruce Jones, James C. Paine, Al J. Cone 
and William A. Foster. Charles L. Rowe 
will continue as an associate with the new 
firm. 


D. Chanslor Howell has become a mem- 
ber of the firm of Smith & Axtell, Amer- 
ican National Bank Building, Jacksonville. 


The April issue erroneously reported that 
J. Thomas Gurney had announced the re- 
moval of his office from Orlando to Winter 
Park. *Tain’t so. According to a formal an- 
nouncement of J. Thomas Gurney and asso- 
ciates, which is more reliable than the news- 
paper clipping our earlier story was based 
on, the firm maintains its offices in the 
Gurney Building in Orlando but has an- 
nounced the opening of a branch office in 
the city of Winter Park. 


Florida Group Starts 
Briefing Service 

The practicing attorney frequently finds 
himself wishing that he had more time or 
more adequate library facilities to research 
problems which he meets in preparing a 
case, drafting an instrument or advising a 
client. The John Marshall Bar Association 
of the University of Florida, College of 
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Law, has recently inaugurated a service 
which it hopes will help alleviate this prob- 
lem and provide another tie between the 
College and the active Bar. This service 
will make available to lawyers the time of 
advanced students in the College and the 
excellent facilities of the University’s law 
library. 

Lawyers are encouraged to submit prob- 
lems encountered in their practice to the 
committee which has been appointed by the 
president of the Association to administer 
this program. The committee will assign 
the problem submitted to a student research- 
er who is qualified to prepare an accurate 
and thorough memorandum in the time 
allowed by the circumstances of the case. 
When the researcher has completed the 
memorandum it will be checked by a mem- 
ber of the committee to help insure that 
ti is well organized, contains an accurate 
analysis, and presents a fair statement of 
the law. The submitting attorney will then 
be sent a typed final draft of the paper. 
He will also be sent a statement showing 
actual charges for materials, stenographic 
work, and costs of administration. In addi- 
tion to this minimum charge he will be 
requested to remit an additional amount for 
payment to the student researcher. The 
committee will recommend the amount to 
be so requested on the basis of one dollar 
per hour of time reasonably necessary to 
complete the work requested. 
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The program as thus organized has a two- 
fold purpose: (1) to provide practicing 
attorneys with research data on their legal 
problems and thereby iveeing more of their 
time for their non-cclegable duties, and 
(2) to offer to law students practical ex- 
perience in compiling memoranda and an 
opportunity to supplement their often 
meager incomes. 

The length of time elapsing between the 
submission of the problem and the com- 
pletion of the memorandum will, of course, 
vary with the complexity of the problem 
and the availability of student researchers. 
Experience with a similar program, in suc- 
cessful operation at the University of Vir- 
ginia since 1947, indicates, however, that a 
minimum of two weeks is normally required 
for assignment, preparation, and review. In 
all cases the memorandum will be prepared 
as promptly as is consistent with accuracy. 
Research will be wholly eliminated during 
the two weeks prior to each examination 
period. 

All inquiries should be addressed to: 
J.M.B.A., Student Legal Research 
College of Law, University of Florida 
Gainesville, Florida 


ABA Activities 

Members of the American Bar Associ- 
ation older than 56 and therefore unable 
to participate in the group life insurance 
plan made available last year to younger 
ABA members shortly may have a unique 
plan of their own. 

Directors of the American Bar Associ- 
ation Endowment, a non-profit organiza- 
tion to which all American Bar Association 
members belong, have authorized a study 
of group insurance for ABA members over 
50. 

The plan would make low-cost life in- 
surance available to any member of the 
ABA aged 50 or over with no termination 
due to age — and with enrollment permitted 
through age 70. 

Preliminary negotiations already are un- 
der way. William Clarke Mason of Phila- 
delphia is chairman of the ABA special 
committee — the same that successfully 
launched the group life plan for younger 
members. 
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Thermo-Fax 


The New Idea in Copying 
4 SECOND DRY COPYING MACHINE 
NO CHEMICALS - MATRIXES - FUMES 


Mfrd. By 
Minnesota Mining Mfg. Co. 


ENFIELD’S 


MIAMI BEACH MIAMI 
503 LINCOLN RD. 1339 BISCAYNE 


Glad we saw you at 
The Florida Bar Convention! 


HANDY AS YOUR 
BRIEFCASE... 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 
it =— to use a Hertz car for a day, a week or a 
month. 


fy For reservations in 
Tallahassee phone 
Municipal Airport 


2-1723 
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CIRCUIT FUND MEETINGS 

Group meetings of Fund members have 
been a highlight of the first quarter of 1956. 
Headquarters personnel met with Fund 
members of the Lee-Collier County por- 
tions of the 12th Circuit at Fort Myers; 
with members of the 15th Circuit in sep- 
arate meetings in West Palm Beach and 
Fort Lauderdale; with members of the 6th 
Circuit at St. Petersburg; with members of 
the 13th Circuit at Tampa; and with mem- 
bers of the Sarasota-Manatee County portion 
of the 12th Circuit at Sarasota. Interest in 
and attendance at these meetings exceeded 
the expectation of the Executive Secretary. 
Other meetings of like nature will be held 
in other circuits as rapidly as possible. 
Members will be given direct notice by 
mail. 
FIELD PROMOTIONAL WORK 

Leslie McLeod, Jr., assistant to the Execu- 
tive Secretary since August 1954, has been 
assigned to Fund field promotional work 
and will commence that new work as soon 
as his replacement has been employed and 
trained for headquarters work. “Les” Mc- 
Leod took his pre-navy undergraduate work 
at the University of Florida, his post-navy 
undergraduate work at the University of 
North Carolina, and his law work at Stet- 
son College of Law. Since it may be that 
a replacement will not have been located by 
the time this is published, young lawyers 
who might desire work at Fund headquarters 
are invited to contact The Fund by mail. 
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FUND GROWTH AND 
NEW PERSONNEL 

March again set a new high for Fund 
volume. This is getting to be stale news 
now because it is repetitious. But, March 
was a $30,000 month with better than $27,000 
from additional contributions. How does 
that compare with a year ago? Nearly a 
50% increase. It had been hoped to publish 
a quarterly balance sheet in this edition of 
News and Notes but the coincidence of the 
April 15 income tax date and the April 15 
deadline for this copy made it too difficult 
for our auditors, so please look for it in 
the June issue. Fund members will be proud 
of its showing of a continuing upward trend 
of revenues and assets. 

Incidental to a change over to machine 
bookkeeping at The Fund, which was 
brought about by Fund growth, Mrs. Shir- 
ley Reed, formerly with The First National 
Bank at Orlando, has been employed as 
machine operator. The new system, and 
Mrs. Reed’s skill, will now soon permit 
members to know the status of their ac- 
counts on a current basis. 

While we are talking about new per- 
sonnel and growth, it seems well to men- 
tion that we are “growing” our own per- 
sonnel. Last fall we employed two seniors 
at Edgewater High School, Orlando, for 
after school work. Fund growth will re- 
quire new personnel by June 1...so upon 
graduation they will merely move from 
part time employees to a full time status... 
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and next fall we expect to begin “growing” 
more full time employees. Their names? 
The Misses Sylvia Sedita and Glenda Stroud. 
Fund members who phone headquarters 
during the next few months may notice 
interference ...so by way of explanation, 
please understand that the building in which 
we are located is being remodeled to add 
three more stories and install elevators. 


REAL PROPERTY SYMPOSIUM 

Fund members have shown marked in- 
terest in the Real Property Symposium issue 
of the University of Florida Law Review 
and have ordered complimentary copies 
available to Fund members. Fund members 
who have not ordered a copy... but who 
desire one...should place their order be- 
fore the supply is exhausted. 
MEMBERSHIP 

Membership in The Fund continues to 
increase as is illustrated by the following 
new members during March, some of which 
were additions to existing memberships un- 
der the provisions of Section 7 of The 
Fund’s Declaration of Trust. 
Lester J. Bales, Zephyrhills 
Eugene W. Betts, Ft. Lauderdale 
W. Furman Betts, St. Petersburg 
William W. Flanagan, Miami 
Charles E. Fry, Miami 
Harry C. Goodmark, West Palm Beach 
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Leslie McLeod, Jr., is being reassigned from Fund 
headquarters work to field promotional activities. 


T. Frank Hobson, Jr., St. Petersburg 
Elliott W. Holland, St. Petersburg 
P. B. Howell, Bushnell 

Sidney C. Kass, Coral Gables 

J. Frank Maynard, Jr., Lake Park 
Chesley V. Morton, Ft. Lauderdale 
George L. Pallotto, Hollywood 

R. J. Randolph, Stuart 

Emanuel Sponder, Miami Beach 
Grant Wenkstern, Ft. Lauderdale 


TRUSTEE ELECTIONS 


Terms of office of trustees for four ju- 
dicial circuits expire June 30, 1956, accord- 
ing to the provisions of Section 13(c) of 
the Fund’s Declaration of Trust. By the 
time the next edition of News and Notes 
is published we will probably advise of 
the re-election of the following as Trustees 
or name their successors: Messrs. Byron 
Butler, 3rd; C. Clyde Atkins, 11th; Frank 
E. Starnes, 12th; Morey N. Dunn, 15th. 


CONVENTION PLANS 


Fund members will be pleased to know 
that The Fund co-sponsored the Real Prop- 
erty Institute at the Hollywood Beach con- 
vention. Our two-fold contribution was the 
promotion of interest and attendance and 
the payment of the expenses of the prin- 
cipal speaker, Mr. Harlan B. Strong of 
Minneapolis. 
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LAWYERS' TITLE GUARANTY FUND 
ORLANDO, FLORIDA 


CONDENSED BALANCE SHEET 


March 31, 1956 


ASSETS 
Cash $160,915.69 
Accounts Receivable 4,092.97 
Accrued Interest Receivable 1, 865,97 
$103,000.00 U. S. Government Bonds* - Cost 100,475.63 
Savings and Loan Association Accounts 260, 169.92 
Mortgages Receivable #0, 544.92 
Furniture, Fixtures and Equipment - Net 24,653.07 
Other Assets 4,954.21 
$627,672. 38 
LIABILITIES 
-sccounts Payable, Payroll Deductions and Accrued Expenses $ 3,838.07 
Escrow Deposit 1,000.00 
4,838 07 
VOLUNTARY RESERVE 
Members’ Initial Contribution Accounts $133,490.95 . 
Members" Additional Contribution Accounts 489, 343. 36 622.834. 31 
$627,672. 38 


COMPARATIVE NET MARGIN 


Net Margin for the Three Months Ended March 31 


1956 $39,727.08 

1955 34,604, 84 

1954 25,290. 62 

1953 25,153, 36 

1952 16,472, 38 

1951 4,436.10 
& 


AUDITOR'S STATEMENT 


The preceding condensed balance sheet of the Lawyers" Title Guaranty 
Fund, Orlando, Florida, as of March 31, 1956 was prepared by us from the books 
and records of the Fund, It is an interim statement prepared as part of a pro- 
gressive annual audit and not all the procedures necessary for us to render an in- 
dependent Certified Public Accountant's gpinion concerning this statement have 
been performed. Procedures necessary for the certification of the balance sheet 
are performed at December 31 of each year, 


Trumbower # Certified Public Accountants - Orlando, Florida 


* Deposited with the Insurance Commissioner of the State of Florida for the benefit 
of holders of the Fund's guarantees and policies, 


COLLEY @ TRUMBOWER 
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Partners 


IN 

FLORIDA'S 

PROGRESS 
* 


FLORIDA POWER 
CORPORATION 


Legal Consulting Services 


BLACK LABORATORIES, 


Incorporated 


700 S. E. Third Street 
GAINESVILLE, FLORIDA 


Complete Investigations. 
Biological, Physical, and 
Chemical Sciences. 


EXPERT TESTIMONY 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facili- 
ties to search for missing or unknown 
heirs, legatees, owners of property, and 
missing links in chains of title. 

Our international organization, estab- 
lished more than forty-two years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, with- 
out expense to the forwarder. Inquiries 
are solicited. 


W. C. COX & COMPANY 
208 South LaSalle St. Chicago 4, Ill, 


LEST WE FORGET! 


GQ 


The comparatively peaceful years 
we are now enjoying give us time 
to develop our own individual free 
enterprises. 


But in these times, we must stay 
more alert than ever . . . to guard 
our democratic heritage of personal 
freedom in the American way. 


FLORIDA POWER & 
LIGHT COMPANY 
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TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards. 


CLARENCE S. BRUCE 
P. O. Box 1909 Fort Myers, Fla. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


LAW BOOKS — THOMAS LAW BOOK COMPANY 


PUBLISHERS — DEALERS — IMPORTERS _ INCORPORATED IN 1885 
WE BUY .. . WE SELL .. . WE EXCHANGE 
209 North Third Telephone Main 2236 St. Louis 2, Missouri 
H. D. BENEDICT, President H. H. BOLLENBACH, Vice-President 
W. W. MATTHEWS, Secretary 
LET US KNOW YOUR WANTS 


Let's Be BRIEF... 


WE ArE equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Our experience and know-how over two 
decades, enable us to produce a printed brief for 
you at $4.00 per printed page. Send your next brief 
to Rose — and see how easy it is to be satisfied. 


HIN PRINTING COMPANY, inc. 
Rose TALLAHASSEE, FLORIDA 


May, 1956 
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OFFICERS OF LOCAL 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
Gent A. P. Rossiter, 416 New Haven Ave., Mel- 


bourne; Secretary-Treasurer Charles 
P.O. Box 685, Titusville. 

BROOKSVILLE BAR ASSOCIATION: President 
Joseph E. Johnston, Jr., Murphy Building; Sec- 
retary-Treasurer Richard E. McGee. 

BROWARD COUNTY BAR ASSOCIATION: Presi- 
dent James B. Kerr, 409 First Federal Building, 
Fort Lauderdale; Secretary Donald H. Norman, 309 
Broward National Bank Bldg., Fort Lauderdale. 

CHARLOTTE COUNTY BAR ASSOCIATION: 
President Frank Wotitzky, P. O. Box 279, Punta 
Gorda, Fla.; Secretary-Treasurer Edward L. Ger- 
son, Punta Gorda. 

CLEARWATER BAR ASSOCIATION: President 
John W. Rowe, 319 S. Garden Ave., Clearwater; 
Secretary John R. Bonner, Manson Arcade, Clear- 
water. 

CORAL GABLES BAR ASSOCIATION: President 
Joseph H. Murphy, 309 First National Bank Build- 
ing, Coral Gables; Secretary Albert E. Schraeder, 
Jr., Salzedo at Sevilla, Coral Gables. 

DADE COUNTY BAR ASSOCIATION: President 
Perry A. Nichols, 448 Pan American Bank Build- 
ing, Miami; Secretary Gladys Irene White, 1202 
Security Building, Miami. 

DrSOTO COUNTY BAR ASSOCIATION: Presi- 
jent Hugh G. Jones, 28 S. DeSoto Ave., Arcadia; 
secretary Halley B. Lewis, Box 590, Arcadia. 

HARDEE COUNTY BAR ASSOCIATION: Presi- 
jent John W. Burton, Wauchula State Bank Bldg., 
Nauchula; Secretary Lefferts L. Mabie, Jr., P. O. 
Box 675, Wauchula. 

HIALEAH-MIAMI SPRINGS BAR ASSOCIATION: 
President Joseph A. Boyd, Jr., 166 Hialeah Dr., 
Hialeah; Secretary Ernest N. Stamey, 61 Hialeah 
Drive, Hialeah. 

HOMESTEAD BAR ASSOCIATION: President R. 
L. Conley, 203 N. Krome Avenue; Secretary Walter 
Crane, 371 N.E. 14th Street. 

JACKSONVILLE BAR ASSOCIATION: President 
Delbridge L. Gibbs, 802 Barnett Bank Bldg., Jack- 
sonville; Secretary Robert C. Whitehead, 1712 Bar- 
nett Bank Building, Jacksonville. 

LAKE-SUMTER BAR ASSOCIATION: President 
Roy Christopher, 450 Donelly St., Mt. Dora; Sec- 
retary Judge Troy Hall, Tavares. 

LAKELAND BAR ASSOCIATION: President Ed. 
R. Bentley, P. O. Box 465, Lakeland; Secretary- 
Treasurer Robert T. Miller, P. O. Box 465, Lake- 
land. 

LEE COUNTY BAR ASSOCIATION: President 
Frank A, Pavese, Box 1187, Fort Myers; Secre- 
tary-Treasurer Archie Odom, Fort Myers. 

MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent Warren M. Goodrich, Box 67, Bradenton; 
Secretary Jerome Pratt, Palmetto. 

MARION COUNTY BAR ASSOCIATION: Presi- 
dent Robert T. Jameson, Jr., Marion Block, Ocala; 
Secretary James W. Kynes, Jr., Box 591, Ocala. 

MARTIN COUNTY BAR ASSOCIATION: Presi- 
cent William R. Scott, P. O. Bin 2, Stuart; Sec- 
retary-Treasurer Betty S. Pryor, P. O. Box 988, 
Stuart. 

MIAMI BEACH BAR ASSOCIATION: President 
Walter C. Kovner, 420 Lincoln Road, Miami Beach; 
Secretary Gerald J. Klein, 420 Lincoln Road. 

MONROE COUNTY BAR ASSOCIATION: Presi- 
dent Paul E. Sawyer, P. O. Box 571, Key West; 
Secretary-Treasurer Enrique Esquinaldo, Jr., 608 
Whitehead Street, Key West. 

NAPLES BAR ASSOCIATION: President Walter 
G. Sorokoty, 878- 5th Avenue, S., Naples; Secre- 
tary-Treasurer Lynn Hixon, Box 552. 

NASSAU COUNTY BAR ASSOCIATION: Presi- 
dent Thomas G. Hall, Florida Nat’l. Bank Bldg., 
Fernandina; Secretary-Treasurer Albin C. Thomp- 
som, Jr., Box 723, Fernandina Beach. 

NORTH DADE COUNTY BAR ASSOCIATION: 
President Edward J. Nelson, P.O. Box 1610, North 
Miami. 

ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent Roe H. Wilkins, 135 Wall Street, Orlando; 


Williams, 


BAR ASSOCIATIONS* 


Secretary James A. Urban, Metcalf Bldg., Orlando. 
PALM BEACH COUNTY BAR ASSOCIATION: 
President Charles H. Warwick, III, Citizens Build- 
ing, West Palm Beach; Secretary Philip D. Ander- 
son, 1212 Harvey Building, West Palm Beach. 

PASCO COUNTY BAR ASSOCIATION: President 
T. Hart Getzen, Box 586, Dade City; Secretary- 
Treasurer Wm. H. Seaver, P. O. Box 414, Dade 
City. 

PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Thomas B. Dowda, Box 89, Palatka; Secre- 
tary-Treasurer Angus W. Harriett, Palatka. 

SARASOTA COUNTY BAR ASSOCIATION: 
President Clyde H. Wilson, P. O. Box 1635; Sec- 
retary John M. Scheb, 208 Vanskike Bldg., Sara- 
sota. 

SEMINOLE COUNTY BAR ASSOCIATION: 
President Karlyle Housholder, Box 28, Sanford; 
Secretary-Treasurer William C. Hutchinson, Jr., 
Box 1417, Sanford. 

SOUTH BREVARD COUNTY BAR ASSOCI- 
ATION: President Richard B. Muldrew, 416 New 
Haven Avenue, Melbourne; Secretary-Treasurer 
Edward L. Trader, Magnolia Blvd., Melbourne. 

ST. JOHNS COUNTY BAR _ ASSOCIATION: 
President Hcwell W. Melton, 602 Law Exchange 
Bank Bldg., St. Augustine; Secretary George B. 
Newton, P. O. Box 563, St. Augustine. 

ST. LUCIE COUNTY BAR _ ASSOCIATION: 
President Angus Sumner, P. O. Box 230, Rauler- 
son Bldg., Fort Pierce; Secretary-Treasurer Rupert 
J. Smith, 206 Raulerson Bldg., Fort Pierce. 

ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent William S. Fielding, 705 Florida Theatre 
Bldg., St. Petersburg; Secretary William W. Gay, 
312 Hall Building, St. Petersburg. 

TALLAHASSEE BAR ASSOCIATION: President 
Victor M. Cawthon, B-2, Daffin Bldg., Tallahassee; 
Secretary-Treasurer William C. Harris, Washing- 
ton Square Bldg., P. O. Box 391, Tallahassee. 

TAMPA & HILLSBOROUGH COUNTY BAR AS- 
SOCIATION: President Donn Gregory, 302 Wal- 
iace S. Building, Tampa; Secretary Joseph Miyares, 
404 Franklin Street. 

VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
dent Alfred E. Hawkins, 204% N. Beach St., 
Daytona Beach; Secretary-Treasurer Melvin Or- 
finger, 110 South Palmetto Avenue, Daytona Beach. 

WINTER HAVEN BAR ASSOCIATION: President 
Roy C. Summerlin, Vanskiver Bldg., Box 793, 
Winter Haven; Secretary-Treasurer Jaok Straughn, 
Philip’s Professiortal Bldg., Winter Haven. 

FIRST JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Joe J. Harrell, Florida Nat’l Bank Bldg., 
Box 372, Pensacola; Secretary Charles S. Coe, P. O. 
Box 29, Pensacola. 

SECOND JUDICIAL CIRCUIT BAR ASSOCI- 
ATION: President Roy T. Rhodes, 102% South 
Monroe Street, P. O. Box 725, Tallahassee; Sec- 
retary-Treasurer John A. Madigan, Jr., 221 Center 
Building, Tallahassee. 

THIRD JUDICIAL CIRCUIT BAR _ ASSOCI- 
ATION: President W. T. Davis, Madison; Treas- 
urer Byron Butler, Perry. 

FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Gordon G, Olham, Jr., First National 
Bank Building, Leesburg; Secretary-Treasurer W. 
Troy Hall, Jr., County Judge, Tavares. 

EIGHTH JUDICIAL CIRCUIT BAR ASSOCI- 
ATION: President W. C. O’Neal, 211 N.E. 1st 
Avenue, Gainesville; Secretary Mandell Glicksburg, 
College of Law, University of Florida, Gainesville. 

TENTH JUDICIAL CIRCUIT BAR ASSOCI- 
ATION: President Chesterfield H. Smith, Box 
988, Bartow; Secretary Stephen H. Grimes, Box 
988, Bartow. 

TWELFTH JUDICIAL CIRCUIT BAR ASSOCI- 
ATION: President Lynn N. Silvertooth, 2033 
Main Street, Sarasota; Secretary-Treasurer Jack 
Bissell, P. O. Box 2510, Sarasota. 


FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President B. L. Solomon, Marianna; 
Secretary-Treasurer W. A. Smith, Harris Build- 
ing, Marianna. 


* All presidents of local bar associations are members of the Florida Council of Bar Presiden 
Chairman is Howell Melton, 602 Exchange Bank Bidg., St. Augustine. ' cama 
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Serving Duval County and Florida 
for 32 years 


Title Trust Company 
Florida 


‘Abstracts, Title Insurance, Trusts” 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-5661 
Jacksonville, Florida 


Title to real estate is never perfect, but prop- 
erty owners can protect their investment with 
title insurance. This does not improve title 
but it does protect the owner from financial 
loss if another party should establish a valid 
claim against the land. 


Resources to handle the largest— 


The Will to serve the Smallest 


Capital Surplus & Reserves over $2,000,000 


Be. 
‘ 


COMPARE 
FLORIDA LAW AND PRACTICE 


A COMPLETE ENCYCLOPEDIA 
OF LIVING FLORIDA LAW 


FOR FLORIDA LAWYERS 
BY FLORIDA LAWYERS 


AUTHORS WHO KNOW THE PECULIARITIES OF THE 
FLORIDA LAW 


“We have carefully examined Volume | which was 
sent to us on approval and have compared it with 
similar works now in process of publication and feel 
that it will be a very fine addition to our law library.” 


Volumes 1 to 4 covering 60 titles 
through “Contempt” now ready 


Write today for 15 days Free Examination of the vol- 
umes published to date and complete details, includ- 
ing special prepublication price and liberal terms. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
POST OFFICE BOX 4214 ATLANTA 2, GA. 


THIRTY YEARS EXPERIENCE IN PUBLISHING FLORIDA LAW BOOKS 


it 


